HENRY FORD’S WAR 

ON JEWS AND THE 
LEGAL BATTLE AGAINST 
HATE SPEECH 


HENRY FORD'S WAR 

ON JEWS AND THE 
LEGAL BATTLE AGAINST 
HATE SPEECH 


VICTORIA SAKER WOESTE 


Stanford University Press 
Stanford, California 


Stanford University Press 
Stanford, California 


© 2012 by the Board of Trustees of the Leland Stanford Junior University. All rights reserved. 
Published with the assistance of the American Bar Foundation. 


No part of this book may be reproduced or transmitted in any form or by any means, electronic 
or mechanical, including photocopying and recording, or in any information storage or retrieval 
system without the prior written permission of Stanford University Press. 


Printed in the United States of America on acid-free, archival-quality paper 
Library of Congress Cataloging-in-Publication Data 


Woeste, Victoria Saker, author. 

Henry Ford’s war on Jews and the legal battle against hate speech / Victoria Saker Woeste. 

pages cm 

Includes bibliographical references and index. 

ISBN 978-0-8047-7234-1 (cloth : alk. paper) 

1. Ford, Henry, 1863-1947—Trials, litigation, etc. 2. Sapiro, Aaron—Trials, litigation, etc. 
3. Trials (Libel) —Michigan—Detroit. 4. Dearborn independent. 5. Anti-Jewish 
propaganda—United States—History—zoth century. 6. Antisemitism—United States— 
History—2oth century. 7. Hate speech—United States—History—2oth century. I. Title. 

KF228.F667W64 2012 

346.77403' 4—dc23 

2011052265 


Typeset by Newgen in 10/15 Minion 


To my parents, and in particular 
to my father, a lawyer who took his profession as his vocation 
and sought to make God’s work his own 


Like the deer that yearns for running streams, 


so my soul is yearning for you, my God. 


My soul is thirsting for God, the God of my life; 


when can I enter and see the face of God? 


My tears have become my bread, by night, by day, 
as I hear it said all the day long: 
“Where is your God?” 


These things will I remember as I pour out my soul: 

how I would lead the rejoicing crowd into the house of God, 
amid cries of gladness and thanksgiving, 

the throng wild with joy. 


— Psalm 42 
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INTRODUCTION 


At the height of the roaring twenties, Aaron Sapiro, a California lawyer leading 
the burgeoning agricultural cooperation movement, sued Henry Ford and his 
newspaper, the Dearborn Independent, for libel. The Independent had published 
a series of articles accusing Sapiro of leading a Jewish conspiracy to subvert 
American agriculture. Tried in Detroit, the million-dollar marquee case culmi- 
nated in a spectacular mistrial after a series of bizarre events derailed the legal 
process. At Ford’s behest, another Jewish lawyer, the renowned civil rights leader 
Louis Marshall, prevented the case from returning to court by penning Ford’s 
apology to the Jews. 

Paradoxically, the apology narrowed the case’s legal significance and rel- 
egated it to a footnote in Ford’s life story. This book argues that what was most 
important about Ford’s apology was not what it said. It is that Ford did not 
write it. When it was published in July 1927, no one but Ford, his closest advis- 
ers, and Marshall knew the truth. Consequently, reactions to Ford’s apology 
focused on its putative author’s obscure motives rather than its capacity for 
ending Ford’s career as a purveyor of antisemitic literature or its implications 
for legal curbs on speech.! 

Lawsuits are the common coin of conflict in U.S. history. Once in a while, 
an individual trial commands special attention because it raises issues and 
concerns that resonate over time and go directly to the heart of how Americans 
perceive and understand themselves.’ Sapiro v. Ford is one of those cases. The 
defendant, of course, is an iconic figure in American history. At stake was noth- 
ing less than the fundamental equality of an entire group of citizens, certainly, 
and something else just as important, though more ephemeral: distinct visions 
of American social and economic development—and, for Marshall and Sapiro, 
ensuring that Ford’s vision did not come to pass. That the two lawyers were at 
odds in that endeavor is the surprising story behind Sapiro v. Ford. 

Henry Ford’s War on Jews and the Legal Battle Against Hate Speech trans- 


forms our understanding of this famous lawsuit and Ford’s apology by focusing 
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1924. The first article in the series of seventeen antisemitic articles attacking Aaron 
Sapiro that ran in Henry Ford’s newspaper between April 1924 and May 1925 


(University of Chicago Libraries). 
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on the intricate triangulated relationships that link the three chief characters. 
This book answers two critical questions: First, what was Henry Ford’s vision 
for remaking American society during the 1920s? Second, how did Aaron Sapiro 
and Louis Marshall, two men who should have been allies in the fight against 
antisemitism but were not, almost fail to stop him? 

During the late nineteenth and early twentieth centuries, Americans swam in 
an ocean of polite antisemitism. Whether black or white, Protestant or Catholic, 
most Americans regarded Jews as different, alien, and inferior. Still, antisemi- 
tism in America was muted compared to the more violent expressions of Jew 
hatred that were the norm in Europe. New World antisemitism was confined 
mostly to forms of speech and social discrimination: literary stereotypes; per- 
nicious propaganda; explicitly biased advertisements; and beginning around 
the time of the Civil War, policies discriminating against Jews in hiring and 
employment. The most notorious example was General Ulysses Grant’s Gen- 
eral Order No. 11. In 1862, the order declared “Jews as a class” responsible for 
cotton speculation and smuggling and expelled them from the western war 
zone. President Lincoln revoked the order after Jews staged an outraged and 
effective protest, but the precedent stung.’ 

For the most part, de jure (by law) exclusions and discriminations against 
Jews were rare occurrences in post—Civil War America. Yet Jews suffered plenty 
of de facto discrimination, the kind that happens in everyday life by dint of 
custom or casual practice. Concealed under the right of freedom of associa- 
tion, the habit of turning Jews away from schools, clubs, and organizations 
became ingrained in American social life after the mid-1870s and grew more 
malicious after 1900. Ford’s newspaper engulfed the nation in the logic of anti- 
semitism, liberated it, pushed it beyond private social exchange into open air, 
and sought to institutionalize it in how Americans thought about their gov- 
ernment and society.’ 

Much like the iconic Model T, the Dearborn Independent reflected Ford’s 
personality and his vision for the country. He plucked the newspaper from 
obscurity and rebuilt it to serve as his direct and unfiltered voice to the peo- 
ple. He increased its readership from barely 1,200 to nearly 700,000 at its peak. 
The paper was sent unsolicited to schools, libraries, and universities across the 
country. Ford dealers were even required to fill monthly quotas for newspaper 
subscriptions along with their car sales.° 

As the otherwise innocuous content of his newspaper portended, Ford envi- 


sioned a nostalgic American future. Although he had done as much to usher in 


4 Introduction 


an age of technology and consumerism as any other single person, he cherished 
the idea that Americans would be far better off living on small family farms; 
eschewing alcohol, cigarettes, and theater; and finding spiritual renewal in 
Protestant churches and the old-fashioned dances he personally enjoyed.° He 
imagined a nation of mechanization and mobilization, strangely juxtaposed 
with an idealized, remade rural society. Cars and tractors were supposed to 
make farming appealing, not induce people to desert their farms for dirty, 
overcrowded cities and the novel concentration of power they represented. 
For decades, historians have sought to explain Ford’s antisemitic prejudice 
by rooting it in a narrow-minded populism. But his beliefs were subtler and 
more complex than that. Ford disliked Jews who he believed exercised dispro- 
portionate control over the institutions that were vital to the rural-mercantile 
economy he wanted to build.’ 

The three men at the center of this legal drama were not so different from 
one another. Each is an enduring American character. Each reflected important 
aspects of Progressive Era America; each fought to shape the country according 
to his vision of what he believed it should represent. Ford personified the rags- 
to-riches rise of entrepreneurial ingenuity, the triumph of industrial design and 
marketing, and the transformation of transportation. After him, there would 
be no going back. Louis Marshall and Aaron Sapiro lived Horatio Alger tales 
of their own, rising from humble, even destitute beginnings to distinguished 
careers and national prominence. But what they wanted to accomplish brought 
them into conflict with Ford—and with each other. 

Marshall was the leading constitutional and immigration lawyer of his 
day and, as president of the American Jewish Committee, the most important 
secular leader of American Jews of the early twentieth century. Hailing from 
rural New York, he became a patrician New York City lawyer, the cornerstone 
of the bar and pillar of Jewish society. He wanted newcomers to become as fully 
American as he was. In his view, Ford’s attacks on Jews endangered what Jews 
could become, what their future as Americans should be. For Marshall, anti- 
semitism was more than a racial slur, not just a libel against an entire people. 
It was un-American, an anachronism that had no place in a nation governed 
by a constitution based on equality.® 

After enduring a wretched childhood in a San Francisco orphanage, Aaron 
Sapiro turned to law as the vehicle for self-realization and for achieving social 


change. Molding a nascent body of law into a field of legal expertise all his 
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Dearborn Independent, 


“All Little Pals Together—To Save the American Farmer!” 
April 19, 1924. This article linked Aaron Sapiro to prominent Jews and accused all of 
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I, 


them of wielding nefarious influence over American public finance and agricultural 


policy (University of Chicago Libraries). 
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own, he led a movement to organize farmers into marketing cooperatives that 
improved their standard of living much as labor unions did for wagework- 
ers. Sapiro built on the conservative legal model of the corporation, but the 
implications of his idea sounded radical: enabling farmers to come together 
into powerful collectives that could bargain for better prices for their crops. 
Sapiro preached the gospel of cooperation; for him, it was a secular religion. If 
farmers could support their families in the modern industrial economy, they 
could send their children to school and be productive citizens just like urban 
families. Unlike Ford, who prized rural over urban, Sapiro envisioned rural 
and urban as equal partners in modern America. 

The conflict that brought these three visionaries to their unlikely encounter 
took place during what historians call the tribal twenties: a decade of racial and 
ethnic tension and conflict that followed World War I. John Higham coined 
the term in the 1950s to describe the rising tide of private social discrimination 
that spilled into the public realm after the Armistice. This pattern of discrimi- 
nation affected minorities of all kinds, including women, non-Protestants, 
and ethnic and racial groups. Conflict bubbled up everywhere after the war; 
racial animus catalyzed the labor unrest and strikes that nearly paralyzed the 
nation in 1919. Emboldened by the experience and sacrifice of military service, 
minorities demanded equal treatment and equal access to jobs and homes. This 
impertinence met a severe backlash as reactionaries swiftly clamped down to 
restore economic order and reassert traditional social prerogatives.’ It is no 
coincidence that Ford’s antisemitic campaign and the rebirth of the Ku Klux 
Klan occurred within a few years of each other. 

To their shock, American Jews were caught up in this swell of racial ani- 
mosity. They believed that they had embraced American civic ideals, and they 
considered themselves distinct from nonwhite minorities; still, the dominant 
culture regarded them as the “white other.” Although their color did not mark 
them as a subordinate class, the tribalism of the postwar era told them they 
were not full citizens. Pinned by this social construction of racial identity, Jews 
struggled to mount a public response that would not call into question their 
social status or civic equality. Elite Jewish American lawyers were, after all, 
men of their generation, not without prejudices and preconceptions about race. 
They believed that African Americans needed to have their constitutional rights 
defined and defended by law. But as white persons, they did not see themselves 
as similarly situated. Because they did not agree among themselves about the 
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danger Ford posed to Jews in the 1920s, it is hardly surprising that historians 
disagree about the extent to which his newspaper threatened Jews’ civic status." 

The controversy over Ford’s newspaper can be understood, in part, as a 
result of the uncertainty surrounding speech rights at the time of the dispute. 
During the war, a series of federal laws suppressed criticism of the government 
and interference with the war effort. Thousands of people were indicted and 
hundreds convicted under these laws, and during the Red Scare of 1919 the gov- 
ernment unleashed its repressive powers in frightening ways. When cases chal- 
lenging these statutes reached the U.S. Supreme Court, the justices interpreted 
civil liberties and free-speech rights cautiously. In a series of decisions, the court 
ruled that the government could not restrict speech in advance of publication, 
but it could penalize people if what they said or published posed harm to the 
public welfare. Dissents by Justices Holmes and Brandeis in Abrams v. United 
States (1919) defended “free trade in ideas” and marked the start of a new aware- 
ness of the value of unregulated speech in an industrial democratic society." 

It was, however, a mere beginning. Civil libertarians remained in the minority 
on the Court and in legislatures. Censorship of books, movies, and newspapers 
continued apace during the 1920s. Sedition laws, which criminalized speech 
or acts that tended to incite insurrection, and criminal libel statutes, which 
permitted authorities to prosecute purveyors of ideas that had the potential to 
cause public disturbances or offend public morals, continued to slow traffic in 
the free flow of ideas. The American Civil Liberties Union, formed in 1917 to 
fight laws restricting First Amendment rights, was nearly alone in championing 
freedom for unpopular or offensive ideas. Yet when Ford’s rights as a publisher 
came under attack from city authorities in 1921, other newspapers threw him 
their support, not because they agreed with what he published, but because 
they believed in the principle he was defending (see Chapter 3). 

In the judicial midwifery that attended the birth of modern free speech, 
there was hardly any comment on the subject of what we now call hate speech— 
speech that attacks groups of people on the basis of their race, creed, or reli- 
gion. The only statutory development of the era emerged, interestingly, from 
social discrimination against Jews. In 1913, New York enacted a group libel law, 
drafted by Louis Marshall, which criminalized printed or published attacks 
on groups identified by race, religion, or national origin. Six other states had 
adopted versions of the law by the mid-1920s, but the laws went largely untested 
in the courts for the following thirty years." In the litigation over free-speech 
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rights that confronted the Supreme Court during the 1920s and 1930s, the justices 
remained focused on individual, not group, rights. Although it would be decades 
before the Court arrived at the more absolutist reading of the First Amendment 
that characterized its postwar speech jurisprudence, the Court was unwilling 
to carve out an exception before the war that would permit states to regulate 
speech that stigmatized groups of people on the basis of race or religion. 

This book expands the story of the First Amendment’s historical develop- 
ment by revealing divisions in the civil liberties community over how to respond 
to speech that attacked race and religion. Jewish lawyers and activists who were 
best positioned to react to Ford’s newspaper were handicapped not only by 
the lack of relevant statutes but also by philosophical and political differences 
among themselves. As a result, when the Ford case finally presented itself, it 
was staged by a relative outsider—Sapiro—as a conventional individual libel 
suit rather than a group libel case.’* The national press, having covered every 
word Ford uttered on his obsession with Jews since 1915, elided the technical 
legal distinction between individual and group libel and proclaimed the case a 
fight between Henry Ford and “the Jews.” That characterization amplified the 
consequences of Sapiro’s lawsuit for Jews generally and made Louis Marshall 
desperate to contain its effects on Jewish Americans’ civic status. 

This book is about how law shaped events and choices over the course of the 
litigation. It is not a story about the development of legal doctrine; nor does it 
rechronicle the lawsuit from Ford’s perspective, as his many biographers have 
already done. Rather, it relates how law provided a common point of reference 
for all sides in the dispute, even if they sometimes disregarded it. The Sapiro v. 
Ford case became one of the many trials of the century of the 1920s; the prom- 
ise that Ford would appear on the witness stand kept the press fixated on each 
day’s developments. After the suit was settled out of court, it dropped off the 
press’s radar, but its resolution imposed a continuing duty on Ford to restrain 
the republication of his antisemitic pamphlet, The International Jew, in the 
United States and abroad. 

The measure of Ford’s sincerity in apologizing—the true test of Marshall’s 
strategy in handling the case as he did, taking it out of the realm of law and 
putting it under the dominion of his personal authority—is whether Ford 
followed through on that duty. In managing the case as a civil rights activist, 
Marshall unwittingly ensured that his ultimate goal—withdrawing hateful 
speech from the marketplace of ideas—would not be attained. The literature 
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in the field of American Jewish history, perhaps understandably, soft pedals 
the divisions within Jewish circles throughout the duration of the Ford matter. 
Scholars defend Ford’s apology as a great victory and a historic repudiation of 
antisemitism. This book questions those interpretations. On the basis of new 
archival findings, we can ask what Marshall sought to gain by acting as he did 
and, more critically, whether he got what he wanted. Moreover, a closer look at 
the contemporary reaction shows that most Jewish newspapers received Ford’s 
statement skeptically, accepting it gracefully at Marshall’s behest to end the ugly 
mess or, more likely, grudgingly despite Marshall’s entreaties because they had 
no alternative. In the meantime, we learn that Ford never lost control over the 
legal process, that his subordinates undermined Marshall as he attempted to 
enforce the apology in 1927 and 1928, and that Marshall did not live to ensure 
that Ford made good on his promises. Without the authority of law to constrain 
him, Ford was free to disregard his statement and the promises he made once 
he and Marshall realized that European publishers who wanted to reproduce 
Ford’s book had law on their side. 

This book tells the story of Ford’s newspaper, Sapiro’s lawsuit, and Marshall’s 
diversion of its outcome. In Part 1, five chapters lay out the context in which 
Ford waged his war on Jews and establish the triangulated dynamic between 
Ford, Marshall, and Sapiro. Ford and Marshall’s tangle over the Independent 
in 1920, Sapiro and Ford’s clash over the second antisemitic series in 1924, and 
the divisions among Jewish leaders before the trial supply the keys to what fol- 
lows. Part 2 proceeds chronologically. It gives a narrative account of the trial 
in Detroit, its unexpected outcome, and its consequences for Jewish civil rights 
activism on the eve of the 1930s. 

By publishing and speaking about his beliefs about Jews, Ford tapped 
into the strong strain of American nativism and xenophobia that, as Louis 
Marshall knew, was driving national policy on civil rights, citizenship, and 
immigration. Recent work in the field portrays Ford as an extremist who had 
many fans but did not change minds. What this literature fails to capture are 
the ties between Ford and the prominent men who assumed responsibility 
for the future of American Jews. The fight of Jewish Americans for civil rights 
in the 1920s was by no means carefully coordinated or united around a uni- 
vocal strategy. Moreover, their political power was confined mostly to cities, 
where they could galvanize protest against the Independent. It was among rural 


conservatives where Ford remained iconic, where his newspaper found its widest 


Introduction 11 


readership, and where bigotry against Jews remained robust during the tribal 
twenties. The fight between Ford and the Jews was many things, but funda- 
mentally it reflected the pervasive split between rural and urban America that 
has never ceased to characterize the nation’s landscape and its enduring social 


and political divide. 


Parties and Players 


MR. FORD SURVEYS THE WRECKAGE 

In the early evening hours of Sunday, March 27, 1927, Henry Ford felt restless. 
Finding nothing to hold his attention in the vast spaces of Fair Lane, his Dear- 
born residence, he climbed behind the wheel of his favorite custom-built Ford 
coupe and set out for his office. His destination was the Ford Motor Company’s 
River Rouge headquarters, a sprawling complex one and a quarter miles east of 
his mansion, just over the Detroit city line. Although Ford had not yet made his 
plans public, he was working on designs for a new car to replace his beloved—and 
much maligned—Model T. After spending an hour hunched over blueprints, 
he decided to return home. By then, it was just after 8:30 p.m. The sun had long 
since set, and the only illumination was provided by car headlamps reflecting 
the “fine drizzle” that obscured visibility and coated the streets.! 

The conditions did not deter Ford. He was just four months shy of his sixty- 
fourth birthday and his wife “was always fearful of a holdup or kidnapping,” 
but Ford insisted on chauffeuring himself around town. His car was equipped 
with a special “gear-shift transmission” (in today’s parlance, a manual trans- 
mission), “extra gears,” and unbreakable glass. Unlike cars sold to the general 
public, Ford’s personal machine could achieve a zippy maximum speed of 
seventy-five miles per hour. It was a car built for a racer, an expert driver, and 
a control freak. Ford had once been all three, but in truth, now only the last 
designation applied with any degree of accuracy. His “custom of going about 
alone at all hours has caused concern to his family and friends,” the Washing- 


«a 


ton Post noted, but according to company officials, “‘no amount of counsel has 


availed to change it.” 

Ford’s route home took him west on Michigan Avenue, also marked State 
Route 12, a well-traveled road linking Detroit to Dearborn. He approached a 
bridge spanning the winding River Rouge, which kept him company on his 
journey from the Ford plant to Fair Lane. When he got to the bridge, he was 
not far from home. Just as he crossed the river, his car was struck from behind 
and forced from the road. The Ford coupe spun down a fifteen-foot embank- 


ment, narrowly passed between two trees, and was saved from entering “the 
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River Rouge and its 20 feet of swirling water” only by a happy intersection with 
a third tree. Ejected from his auto, Ford lay on the ground for an undetermined 
time, concussed and unconscious. On regaining his senses, he walked, “bleed- 
ing and half-dazed,” the two hundred yards that remained between him and 
the gate of Fair Lane. The gatekeeper immediately telephoned Mrs. Ford, who 
“ran down the graveled path” to meet her husband. “She and the gatekeeper 
supported Mr. Ford while he walked 200 feet to his home.” 

Once back at the mansion, Clara Ford assisted her husband into bed and 
then rang their family doctor. Dr. Roy D. McClure, chief surgeon at Dearborn’s 
Henry Ford Hospital, immediately rushed to Ford’s bedroom and attended 
him there. In addition to his concussion, Ford suffered cuts to his face and 
contusions to his ribs and back. No one was told about his accident and inju- 
ries, apart from the family and a few trusted advisers. The next day, only the 
federal judge trying the famous case of Sapiro v. Ford in Detroit was informed. 
Police reports in Detroit and Dearborn were “suppressed.” Two nights after the 
accident, Ford’s condition worsened, and Dr. McClure quietly admitted him 
to Henry Ford Hospital, where he spent the next three days with Clara; their 
son, Edsel; and Edsel’s wife and children at his bedside. The story was kept 
from the public for another day, although Ford was about to be called to the 
witness stand to face hostile questioning from his opponent’s lawyer. Dread- 
ing that prospect, Ford “gave explicit instructions to all his associates that not 
one word should be given to the public,” lest people “believe the accident had 
some connection with the million-dollar Ford-Sapiro libel suit.” 

That connection was exactly what Ford hoped the public would discern, 
as news of his mishap emerged through his skillful management of the press. 
On his first full day in the hospital, Wednesday, March 30, Detroit reporters 
began asking pointed questions about his whereabouts. Word of his hospital- 
ization “leaked out” that morning, and the press pursued the leak with “per- 
sistent inquiry.” The Ford family and the Ford Motor Company organization 
“at first denied that anything had happened to the manufacturer.” Then, in the 
early afternoon, William Cameron, editor of Ford’s newspaper, the Dearborn 
Independent—the subject of the lawsuit in which Ford was embroiled—issued 
a statement. Forced to admit (or given the go-ahead to acknowledge) that Ford 
was involved in a mishap with his car, Cameron was quick to characterize it as 
a mere accident and to stress that “‘at present Mr. Ford is resting easily and no 


complications are expected.” Cameron hastened to add that Ford was convinced 


PARTIES AND PLAYERS 15 


that no one intended him harm: “Mr. Ford strongly deprecates the suggestion 


2 


that the accident was the result of intent on any one’s part.” No less well-placed 
a source than Harry H. Bennett, Ford’s redoubtable, reliable bodyguard and 
chief of the Ford “secret service,” also contributed an “authentic statement” 
that no intent to harm or kill was suspected. Bennett “was satisfied that Ford’s 
light car was sideswiped by a hit-and-run motorist driving with one arm about 
a girl or slightly intoxicated.” 

The story hit the national press the next day. The suggestion that some- 
one had intended to harm Ford dominated the front-page headlines of all the 
national newspapers. “Mystery in Ford Death Plot,” roared the Detroit Times. 
“Ford Hurt in Death Plot,” proclaimed the Chicago Tribune. Even the somber 
New York Times piled on: “Plot to Kill Ford Suspected.” The next day’s papers 
pushed this theory even more baldly, even as it was announced that Ford was 
sufficiently recovered to return to his home: “Henry Ford is convinced a delib- 
erate attempt was made to kill him when two unidentified men in a Studebaker 
touring car forced Ford’s coupe down a steep embankment near Dearborn 
Sunday night.” 

Indeed, by April 1, five days after the accident, Ford—through Bennett—was 
feeding the press an elaborate, embellished account of the accident that planted 
the seeds of an assassination plot at the gate of Ford’s home. “When Mr. Ford 
came out of his home on Sunday night,” an official statement declared, “he 
saw a couple of men in a Studebaker car.” The men followed Ford to his office, 
tailed him as he returned home, and rear-ended his vehicle as he crossed the 
Michigan Avenue bridge. Although the roads were dark, visibility was poor, 
and Model Ts came equipped with relatively small rearview mirrors, Ford was 
certain not only that the Studebaker had purposefully forced him from the road 
but also that the same men had followed him all the way from the Ford Motor 
Company’s River Rouge headquarters. On April 1, Ford was quoted as saying 
that he believed that the incident was “a deliberate attempt to kill him.” The 
official line on the accident changed considerably in just one day.’ 

The Ford publicity machine was not foolproof, however. Two young men 
reported to the police that they had witnessed Ford’s car go off the road but 
had not seen a Studebaker or any other car involved in the mishap. The Detroit 
Times identified the witnesses as Ernest Wilhelmi, twenty years old, and Carl 
Machivitz, nineteen years old, the driver and passenger on the road behind 
Ford the night of the accident. Injecting “an element of mystery” into the 
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episode, they “contradicted the motor magnate’s version and insisted no other 
car struck Ford’s.” They said that Ford’s car simply turned abruptly off the 
end of the bridge, went down the embankment, and landed at the tree. Then, 
they reported, two men emerged from Ford’s car, not one. They observed as 
“the car was being worked forward and backward. Someone must have been 
inside shifting the gears, they reasoned.” Fearing “a hold-up situation,” they left 
the scene and reported the accident to the police, who interviewed them and 
inspected their car. What they found, aside from one missing hubcap, was an 
intact automobile. Machivitz and Wilhelmi were quickly cleared of all official 
suspicion and released. For Bennett, they created a dilemma: would the public 
believe Henry Ford or these two kids? 

Not everyone in the press was buying Ford’s story, and not just because of 
the credibility of the young witnesses. Some newspapers sent reporters to walk 
the accident site. What they found led them to contradict the official rendition 
coming out of Dearborn: “That Mr. Ford’s plight had been exaggerated was 
indicated by a close inspection of the scene,” the Washington Post observed. 
“His car stopped fully 60 feet from the bank of the River Rouge and he could 
not have been in danger of being drowned unless he had lost control of it and 
headed back in the direction opposite to that in which he was driving.” Even 
more damaging, according to the Post, was the fact that had Ford’s car failed to 
hit the tree that stopped its momentum, its next stop would not have been the 
river. “Had Mr. Ford’s machine missed the elm tree he would have had before 
him the wide, level stretch to the Michigan Central embankment in which to 
recover control of his car.” 

Bennett swiftly took charge of a private investigation of the accident, using 
the considerable resources of the Ford Motor Company. First, he led a citywide 
search for the Studebaker: “About 150 Ford secret police, under Harry H. Ben- 
nett, chief of the Ford secret service department, are making a checkup of all 
Studebaker cars answering the description of the one seen by Ford.” Bennett 
focused on places that supported the notion of a plot against his employer: 
“T have looked through several garages but have been unable to find any car cor- 
responding to the one in the mishap. We have gone through the underworld of 
Detroit, but have obtained no clues.” No one seemed to question the spectacle 
of Ford employees preempting the job of the Dearborn and Detroit city police: 
“[The Ford detectives] are engaged in making a car-to-car canvass, quietly and 


without the assistance of public police.” The Detroit Times even reported that 
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“police know the auto license number of the Studebaker,” a “fact” one might 
assume Bennett planted, because the paper did not publish the license number, 
thus inhibiting public participation in the search.* 

Second, Bennett quickly reestablished his boss’s control over the public 
narrative of the accident. This was company tradition. Ford had always care- 
fully controlled what information his company released to the press about his 
business; he managed the public relations of his accident just as carefully. The 
press admiringly noted how well that discipline was maintained after the acci- 
dent: “It has been a rule of long standing that no one in the Ford organization 
spoke for publication, and even under the stress of the unforeseen condition 
this has been adhered to.” Bennett quickly found a way to explain away what 
the witnesses had seen. The men working on Ford’s car after it landed down 
the embankment were not Ford and a passenger, Bennett revealed, but “Wil- 
liam J. Cameron, editor of Ford’s Dearborn Independent, and Ray Dahlinger, 
manager of the Ford farm, who came to the scene afterward.” The witnesses, 
Bennett commented, “being young and emotional, were rather excited,” and 
their stories yielded so many inconsistencies that he was convinced “that they 
can be of little service in the hunt for the men in the [Studebaker] car.” On 
Sunday, April 3, Bennett announced that he had found the car, identified the 
perpetrators—whom he did not name—and wrapped up his search. Mr. Ford, 
the newspapers were informed, preferred not to pursue legal action, and the 
local prosecutor announced that he would drop the matter. Acting as police, 


ec, 


prosecutor, judge, and jury, Bennett assured authorities he “‘was convinced it 


2 


was just an accident,” whereas “others high in the Ford organization conveyed 
the information that the convalescent billionaire still insists that he was the 
intended victim of assassins.”° 

The contradictory messages about whether it was an accident or assassination 
attempt kept attention focused on Ford’s personal well-being and security. Talk 
of when he would be able to appear in court was met with statements empha- 
sizing Ford’s valor and dignity: “Issuance of medical bulletins on Mr. Ford’s 
condition has ceased by his own order. The idea of being put forth to the world 
as a patient confined to a sick room is said to be strongly distasteful to him.” 
By the following Monday, eight days after the accident, the Detroit Times was 
reporting that Ford was “indignant over stories that his reported injuries are a 
ruse to escape testifying” and was “willing to go to court splinted and bandaged 
if called.” That resolve lasted the better part of a week, until it became likely 
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that Ford would, in fact, be summoned to the stand by mid-April. Then, head- 
lines proclaimed that Ford had taken another bad turn and would be unable 


ac 


to appear for a long time: ““Mr. Ford is a very sick man,’ said one of the auto 


king’s closest friends. . . . “Certainly he will not be able to testify in the trial for 
another month unless he is carried in on a stretcher.””® 

The sensational episode—no matter how dubious its truth-value—played 
to Ford’s advantage. While he kept to his Fair Lane sickbed, the trial of Sapiro v. 
Ford proceeded in Detroit’s federal court with a seemingly endless cross- 
examination of the plaintiff. Whether real or staged, the accident diverted 
everyone’s attention from what was going on in court. It also gave Ford exactly 
what he wanted: an opportunity to survey the wreckage, not of his car but of 
the libel lawsuit he was desperate to escape. Now he would decide, again with 
Bennett’s help, how to administer the final blow, how to end an engagement 
over which he had inexplicably lost control to an enemy he once denounced as 


the scourge of American civilization. 


FORD’S MEGAPHONE 


If Henry Ford’s mind is an oyster, I failed utterly to open it. 


—New Republic reporter, 1923' 


Henry Ford, the man who had everything, wanted to own a newspaper. In late 
1918, as the nation celebrated the end of the Great War, Ford felt besieged. His 
once-impervious public image took a beating during the conflict. He had not 
yet recovered from the embarrassment of his failed peace mission to Europe in 
1915, he had just narrowly lost a contentious race for a U.S. Senate seat in his 
own state, and he still faced two prolonged court battles. One was his libel suit 
against the Chicago Tribune, which had called him an “ignorant idealist” and 
an “anarchist” for opposing U.S. military preparedness on the Mexican border 
in 1916; the other was a messy battle with minority shareholders of the Ford 
Motor Company, led by the Dodge Brothers, who were suing to force Ford to 
pay stock dividends.’ 

The fallout from these missteps and failed initiatives, not to mention the 
public relations debacle of keeping his son Edsel out of military service, was 
bruising. Ford blamed the national press, which was, he thought, “owned body 
and soul by bankers.” For years, Ford made the press a useful, effective conduit 
for promoting his car, his company, and his down-home public image, but in 
the wake of his wartime blunders, he no longer viewed it as friendly: “The 
capitalistic newspapers began a campaign against me. They misquoted me, 
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distorted what I said, made up lies about me.” What he wanted was access to 
the hearts and minds of ordinary Americans without having to pass through 
the biased filter of the mainstream press. He intended to make the paper his 
voice in the homes of his customers, and he planned to use the paper to do 
more than just market Model Ts. According to his most recent biographer, 
Steven Watts, Ford decided to buy the paper during his pacifism campaign, 
“when he became convinced that a hostile press was controlled by banks and 
other powerful financial interests.”? What he sought, in effect, was a paper and 
print version of a megaphone: an instrument that would amplify—but not 


alter—what he wanted to say. 
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It was a common practice for American industrial magnates to start or 
acquire newspapers. Having a media outlet at one’s disposal made for a use- 
ful appurtenance to the business, whether it was steel or lumber or cars. As 
down-home and folksy as Ford portrayed himself to be in the public eye, he 
was also as savvy a consumer and user of modern media as any entrepre- 
neur of his day. To promote his cars, he courted celebrity for himself, and he 
became adept at shaping his public image while managing the inquiries of a 


ac 


skeptical—or critical—press corps: “I am very much interested in the future, 
not only of my own country, but of the whole world, said Mr. Ford [in 1918], 
‘and I have definite ideas and ideals that I believe are practical for the good of 
all. I intend giving them to the public without having them garbled, distorted, 
and misrepresented.” 

When Ford entered the newspaper business, he started at the bottom and 
rebuilt, by buying his small, failing hometown newspaper. In 1918 the Dearborn 
Independent was a sleepy suburban weekly, “a typical small-town publication 


which had been in business since the turn of the century” but was barely hang- 


ing on to one thousand subscribers. Intent on building a “national platform” 
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1.1. Henry Ford with his first car, Detroit, ca. 1890s (© Corbis). 
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that could directly reach thousands of ordinary Americans, Ford paid $1,000 
We intend 


ac 


for the Independent—a steal. The Independent suited his purposes. 
getting out a paper that will be of interest to the whole family,” he announced. 


ac 


I believe in small beginnings, and for that reason we are taking the small home 
paper and building on that.” 

The press greeted Ford’s incursion onto its territory with a mixture of dis- 
dain, sarcasm, and respectful praise. “[A]s a newspaperman Ford is a great 
manufacturer of flivvers,” a Connecticut editorialist commented dismissively. 
The Detroit Times granted the local hero wider latitude: “If he does as much 
good with his journal of civilization as he has with his factories, bank, school, 
farm, and hospital, the world will be better for his ‘hunch’ that he ought to 


have a newspaper.”® 


The culmination of several years’ planning and effort, Ford’s purchase of the 
Independent and the press on which to print it was the fruit of a necessary col- 
laboration. Ford rarely undertook any major initiative by himself; rather, he 
relied on top aides to plumb his desires and execute his instructions. Ford’s 
foray into newspaper publishing was no different. It began with a friendship he 
struck up with a Detroit reporter around 1914 and built into an enterprise that 
eventually drew in the most trusted members of his staff. 

Edwin G. Pipp was a writer and editor for the Detroit News when he met 
Henry Ford. Just a few years Ford’s junior, Pipp sprang from the same Michi- 
gan roots. His birthplace, Brighton, lies only about forty miles northwest of 
Dearborn. But unlike Ford, Pipp saw a bit more of the world in his early career, 
gaining experience as a reporter in Kansas City before returning to Detroit 
and covering local politics for the News. Possessing a “flair for going behind 
the scenes,” he unearthed corruption in the city’s Public Works Department 
and the Detroit United Railway. In sixteen years with the News, Pipp served 
as a foreign correspondent and managing editor before ascending to editor 
in chief, where his professional visibility and philanthropic accomplishments 
brought him to Ford’s attention. While at the News, he began “serv[ing] as the 
manufacturer’s informal public relations counselor during much of the period 
between 1915 and 1918.”” 

The two forged a partnership on shared philanthropic interests. During 
the war, Ford felt drawn to Pipp and supported his charitable work. Ford was 
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struck by Pipp’s thoughtfulness and intellectualism. Pipp saw Ford as an hon- 
est, well-intentioned businessman who dreamed of changing the larger world 
around him and wanted to help him reach that goal. It could have been only 
the highest flattery when Ford “made a confidant of [him],” granting Pipp 
exclusives on the company or on Ford himself. “If Henry Ford had something 
to talk about that he thought was a good story, he would send for Pipp first,” a 
longtime employee remarked. One such scoop was the announcement of the 
$5-per-day wage. When that wage offer flooded Detroit with more people than 
Ford could possibly employ, Pipp reported on the suffering of idle workers and 
their families and called on the public to help. Ford immediately sent word: “ [I] 
will put $50,000 at your disposal if you will look after caring for those people.” 
“Tt won't take that much,” Pipp replied. During the winter of 1914, Pipp and his 
staff organized assistance “for 497 families and many single men,” and they 
spent less than 10 percent of Ford’s budget.’ 

After their joint relief project, Pipp “saw more of Ford than [he] had seen 
before and admired him more.” Even more significant, “[i]t was not long after 
that that Ford commenced talking to [him] about coming with his organiza- 
tion and starting a paper.” In 1916, Ford and Pipp “confidentially discussed two 
projects, the purchase of a weaker paper . . . or the founding of a new daily.” 
Nothing came of that venture at the time. After a spat with higher-ups lim- 
ited Pipp’s authority at the News, he left Detroit for Washington, D.C., where 
he spent the rest of the war. Ford was occupied with managing his company’s 
war effort and his battles with the Dodge brothers and the Chicago Tribune.’ 

Pipp returned to Detroit at war’s end, lured home by his friendship with 
Ford and by Ford’s reignited interest in publishing a newspaper. Just after the 
peace announcement and Ford’s loss in the 1918 Michigan Senate race, “a funny 
thing happened,” William Richards recounted. “An old chap came to [Ford’s] 
office and wanted to sell a Dearborn newspaper.” After years of fruitless search- 
ing, the Independent practically dropped into Ford’s lap. Pipp accepted the job 
of Independent editor on the understanding that “it was to be a paper to bring 
about a better feeling among the races and nations of the earth... and I, as its 
first editor, set about to make it such a paper.”"”” 

Ford quickly pulled together a crew of newspaper veterans who, under Pipp’s 
supervision, would be responsible for putting the Independent before Ford’s 
audience each week. The most significant hire of all, William J. Cameron, was 


a News reporter who came to the Independent with Pipp in late 1918. In sixteen 
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years at the News, Cameron had “established himself. . . as a facile writer, a col- 
umnist of capacity and something of a scholar. His colleagues had nicknamed 


2» 


him the ‘walking dictionary.” The Canadian-born, forty-year-old Cameron was 
a gifted writer with a tender heart and a tendency to drink. Largely self-taught, 
Cameron possessed an “evangelical temperament which enabled him to infuse 


editorials, sermons, radio talks, and brief essays with an inspirational quality.” 


1.2. William Cameron (from the Collections of The Henry Ford, 90.1.1940.12/ 
THF101586). 
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The former “preacher” belonged to “one of the most curious sects on earth, 
the British Israelites, who believed themselves descendants of the Lost Tribes, 
and based an esoteric interpretation of history and eternity on data derived 
from the Great Pyramid.” The British Israelites believed “that after Moses, the 
Israelites were divided into two groups—'srael and Judah.’ The group of Israel 
(the Anglo-Saxon race) is blessed. The group of Judah (the Jewish people) is 
damned.” He believed in a millennialism that dovetailed with Ford’s austere, 
though generally unchurched, religious conservatism. Upon joining the Inde- 
pendent, Cameron jumped to the top of the staff, reporting directly to Pipp.” 

What Pipp found so appealing about Cameron’s personality and intel- 
lect soon drew their boss’s attention. Ford developed the habit of dropping by 
Cameron’s office unannounced. The two established a rapport that went well 
beyond the intimacy Ford extended to almost all his other employees. Under 
extraordinary pressure during the Tribune lawsuit to explain his public state- 
ments, Ford turned to Cameron for what would today be called media train- 


ing. Cameron astutely recognized the problem: 


When I first went out [to work for Ford], the complaint was that Mr. Ford had been 
misquoted in the papers. That’s when they threw the interviewing over to me; that is, I 
was to be present at the interviews and I found that he had not been misquoted. He had 
been precisely quoted without understanding what he meant. He spoke in telegrams 
and epigrams, and they had to be translated. When he would say a thing to a reporter, 


my major function was to have him explain it, to make it clear. 


Soon, it was Cameron who performed the translating and explaining after Ford 
issued opaque public statements. By then already in his fifties, Ford needed his 
staff to divine what he meant and communicate that meaning to others for 
him. Anyone attempting to interview him outside Cameron’s presence came 
away with little material of publishable quality; a reporter for the Toronto Star 
had to phrase a request for a follow-up in diplomatic terms: “I am still groping 
around in a haze in most of the things we talked about and I should like very 
much to talk to you again, for my own education if for nothing else.” Most of 
the time, Cameron’s abilities spared Ford such impositions, as David L. Lewis 
has described: “Cameron . . . acquired the ability virtually to read the manu- 
facturer’s mind. Often he broke into Ford’s conversation with, ‘What Mr. Ford 
means is— and then proceeded to expound on Ford’s views. The manufacturer, 


as he listened to the flawless presentation of his ideas, would nod pleasantly. 
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Never, so far as his associates knew, did Ford repudiate his aide’s comments.” 
Cameron so completely earned Ford’s trust that Ford asked him to ghostwrite 
the Independent’s central feature: a column titled “Mr. Ford’s Page” that dis- 
cussed the day’s major issues.” 

The Independent’s business manager, like most of the paper’s other staffers 
and writers, came to work for Henry Ford through a connection to Pipp. Fred 
Black, a native of Michigan and a college graduate, was working in regional 
paper sales in Detroit during the war when he befriended Pipp’s son Gaylord. 
One day in 1916, the elder Pipp invited the twenty-five-year-old Black to lunch 
and explained that he was working secretly to acquire a newspaper and printing 
press for Ford. “[Pipp] said Mr. Ford did not want it known that he was inter- 
ested, because it would start a lot of rumors,” Black recalled. The conversation 
led Black to believe that he could sell paper to Ford once the sale went through. 
Instead, Pipp asked Black to conduct a quiet but intense search for a printing 
press on Ford’s behalf. More than two years later, Black found one, and Pipp 
invited Black to meet Ford the day it was moved to the Independent’s offices. As 
Pipp looked on, Ford surprised both men by making Black an impetuous offer: 
“Say, we've got to have somebody run the business end of this thing. How would 
you like to come out and work on it?”! Black’s duties included managing the 
business and operations staff of the newspaper. The most important part of his 
job description was that he reported not to Pipp, the friend who brought him 
to Ford’s notice, but to Ernest G. Liebold, Ford’s private secretary who knew 
everything about Ford’s affairs, business and personal.” 

Ford may have put Black in charge of the paper’s business office, but he 
appointed Liebold as general manager of Dearborn Publishing Company, the 
corporate owner of the Independent. It was a telling sign to the newspaper veter- 
ans that regardless of their professional experience, a Ford insider would always 
be looking over their shoulders. And Liebold was the Ford insider, closer to him 
at the time than anyone at the company. That fact, by itself, gave Liebold enor- 
mous power across the entire Ford organization. Liebold’s proximity to Ford, 
and Ford’s trust in Liebold, built a bond between them that ensured what the 
Independent’s true purpose would be long before the likes of Pipp and Cam- 
eron ever came to Dearborn. 

Born to a German Lutheran family in Detroit on March 16, 1884, Ernest Gus- 
tav Liebold took his education from a local business college and then worked 
as a bank teller. His swift rise to bank officer caught the attention of James 
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13. Fred L. Black (from the Collections of The Henry Ford, 90.1.1940.10/ 
THF101584). 


Couzens, Ford Motor Company treasurer and the man closest to Ford during 
the company’s early years. In 1910, after Ford misplaced a $70,000 check—it 
eventually turned up in a suit pocket—Couzens persuaded Ford to bring Liebold 
aboard as his personal bookkeeper. Two years later, Couzens picked Liebold to 
run the D. P. Lapham Bank in Dearborn, which Ford had purchased to serve 
his employees, and Liebold performed impressively in that capacity. “From the 
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1.4. Ernest Liebold, ca. 1925 (from the collections of The Henry Ford, THF23844). 


beginning,” wrote Nevins and Hill, “he gave complete and expert devotion to 
his employer—a difficult feat, particularly outside the factory, as the precise 
wishes of Henry Ford were seldom easy to ascertain.”! 

By the time Ford acquired the Dearborn Independent, Liebold reviewed 
practically every decision Ford made. Throughout the 1910s, Liebold controlled 


the press’s access to his boss, shaped Ford’s publicity, and worked on the Fords’ 
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personal financial affairs. He kept their checkbook and held their power of attor- 
ney. “His main job was to keep in step with Mr. Ford,” a newspaper observed 
upon his death in 1956. “That he did well—even to the point of incurring the 
dislike of others.” According to Albert Lee, David Lewis, and Anne Jardim, 
Liebold determined whom Ford would see and sat in on any meeting whose 
outcome he wanted to control. He didn’t care whom he alienated, and reporters 
put off by his brusque manner and thwarted by his ironclad gatekeeping retali- 
ated by doing what they could to embarrass him publicly. Insiders recognized 
Liebold’s loyalty and understood him to be acting on Ford’s instructions, par- 
ticularly when he discharged high-level managers and executives. Fred Black 
later recounted Liebold’s advice on how to move up within the company: “You 
[need to] be in a position where you don’t give a goddamn what happens to 
anybody.” Liebold even directed the Ford for President movement in 1923 and 
1924, perhaps hoping to be “the power behind the throne in Washington, as he 
was then in the company.”"® 

For this dedicated service, Ford rewarded Liebold with expanded respon- 
sibilities: “There was no task too foreign or too great to dismay him; and to all 
of them he brought one great attribute—a driving, endless energy.” Liebold 
oversaw the company’s acquisition of railroads, mines, and forestland. He 
ran the complicated negotiations surrounding Ford’s attempt to purchase 
the government-owned nitrate and power plants at Muscle Shoals, Alabama. 
Most significant of all, as general manager of Dearborn Publishing Company, 
Liebold managed the Independent. Ford’s “personal public relations” work 
shifted gradually to William Cameron as the Independent’s antisemitic cam- 
paigns revved into high gear, but the press’s road to Ford remained blocked 
by Liebold until after the Sapiro libel suit ended in 1927. There was little ques- 
tion that Liebold acted on Ford’s behalf and with his authorization; as Fred 
Black admitted, “Generally, any action Mr. Liebold took reflected Mr. Ford’s 
attitude.” But even Liebold could not take foolish chances: “Liebold was fairly 
careful about covering himself with Mr. Ford. . . . [I]t was generally assumed 
that he didn’t take many chances on running counter to Mr. Ford’s opinion.” 

Scholars have seconded Black’s assessment of the Ford-Liebold relation- 
ship. Albert Lee, a former Ford Motor Company publicity writer, remarked in 
1980, “Ford detested details and day-to-day business.” Liebold executed tasks 
Ford didn’t want to touch, firing people “who offended the boss in the slight- 


est manner.” He “expanded his authority by exploiting Ford’s quirks, such as 
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his dislike of paperwork and refusal to read most correspondence.” Despite his 
unquestioned authority, Liebold did not exactly welcome the new Independent 
employees. Pipp and Cameron were forced to “operate[] under the watchful 
eye of Liebold, who detested Pipp and barely tolerated Cameron.” It is hardly 
surprising that “considerable friction” arose between Liebold and Pipp, who 
resented Liebold’s efforts to supervise him." 

Liebold held the title of executive secretary to Ford until 1944, although the 
period of his greatest influence and power ran from 1913 to 1933. During that 
time, no person at the company knew Ford’s affairs or his inmost beliefs and 
convictions more intimately than Liebold. “His greatest talent,” according to 
the Detroit Times, “was his ability to translate into action every Ford wish and 
suggestion.” No one was better positioned to exploit the power that talent— 
and Ford’s confidence—conferred. And no one more ruthlessly executed Ford’s 
antisemitic directives, because no one at the company, perhaps including the 
boss, hated Jews more than Liebold did.” 

The sources and origins of Liebold’s antisemitism are even more opaque than 
those of his longtime boss. The press and his coworkers ascribed a “Prussian” 
temperament to him, but that alone does not explain when or how his feelings 
toward Jews became so visceral. Liebold served as a buffer between Ford and 
the many individuals who wrote to protest the Independent, advising anyone 
who took issue with the antisemitic campaign to read the articles and under- 
stand the “facts” on which they were based. Liebold did little to camouflage his 
prejudice or to distinguish his views from his boss’s. Fred Black later recalled 
that Liebold often expressed hatred toward Jews: “You could tell it was part of 
his whole makeup—he was anti-Semitic.” Allegedly a German sympathizer 
during World War I—the government suspected him of spying—Liebold 
encouraged his boss’s latent bigotry.” Although it would be going too far to give 
Liebold sole credit for Ford’s antisemitic attitudes, Ford’s other subordinates 
and historians generally agree that without Liebold to run operations behind 
the scenes and divert criticism from him, Ford’s career as a purveyor of propa- 


ganda would not have been nearly so broad scaled—or successful. 


By the time Ford assembled the newspaper, the press, and the staff to write and 
publish it, he had put himself through a series of experiences that seared several 


unshakeable convictions into his mind. The war in Europe prompted him to 
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state his antisemitic beliefs publicly for the first time, and his statements brought 
him into encounters with law and the legal process. His handling of two law- 
suits, one over an insulting editorial in the Chicago Tribune and the other over 
control of Ford Motor Company stock dividends, revealed critical patterns of 
behavior, attitudes, and decision making. The Tribune libel suit proved in many 
ways a dress rehearsal for the Sapiro case a decade later, and Ford’s loss in the 
stock dividend case provided an object lesson in how to work around the courts 
when they ruled against him. 

The Great War initially brought out some of Henry Ford’s admirable qualities. 
As the nation’s foremost industrial statesman, he was determined to make his 
views on the evils of war not only public but also influential. He began speak- 
ing out against the war in August 1915, a time when many Americans shared his 
belief that the European conflict did not involve American interests: “I will do 
everything in my power to prevent murderous, wasteful war in America and 
in the whole world,” he told the Detroit Free Press. “I would teach the child at 
its mother’s knee what a horrible, wasteful, and unavailing thing war is. In the 
home and in the schools of the world I would see the child taught to feel the 
uselessness of war; that war is a thing unnecessary; that preparation for war can 
only end in war.” Pacifism became Ford’s platform for a sustained critique of 
the major institutions of American capitalism. However ironic that seemed to 
industrial leaders, politicians, and prominent newspaper editors, Ford pressed 
ahead in 1915 with a wide-ranging denunciation of “the money-lenders, the 
absentee owners and the parasites of Wall Street.”’? His declarations attracted 
the hopes of serious pacifists who began to think that his support would help 
prevent, or at least delay, the United States’ entry into the war. 

Some of his executives, particularly James Couzens, who had been with 
him since the company’s founding, did not agree with his outspoken declara- 
tions on pacifism, but Ford took direction from no one. Couzens, vice presi- 
dent and treasurer, left the company over Ford’s insistence on using company 
publications, which Couzens supervised, to disseminate his views. Ford then 
sent word through the editor of the Detroit Journal that he and Mrs. Ford were 
interested in meeting with Rosika Schwimmer, a Hungarian peace activist and 
a Jew, when she came through Detroit as part of a U.S. tour in November 1915. 
Coincidentally, Liebold was in California at the time, “on vacation with his 


family,” and unable to prevent the meeting.” 


Ford’s Megaphone 31 


The purpose of Schwimmer’s tour was to organize support for a peace 
conference in Europe. When Schwimmer arrived at the Ford Motor Company 
offices on November 17, she discovered that Ford did not need to be converted 
to her cause. To her consternation, she also learned that Ford held some views 


inimical to hers: 


Discussing pacifism in general during lunch, Mr. Ford showed himself an abso- 
lutely clear and radical pacifist—in entire agreement with my own uncompromising 
position. . . . All the more astonishing it was to me to hear Mr. Ford, after all his logi- 
cal and well expressed statements, suddenly say: “I know who caused the war—the 
German-Jewish bankers.” He slapped his breast pocket; “I have the evidence here. Facts! 
The German-Jewish bankers caused the war. I can’t give out the facts now, because I 


haven’t got them all yet, but Pll have them soon.” 


Schwimmer was horrified to hear Ford simplistically attribute the war to Jew- 
ish bankers, but she ascribed that notion to the influence of his advisers who 
crowded around their luncheon table. Anxious to preserve her peace mission, 
she declined to engage any of the company on the question of “the responsi- 
bilities for the war.” Within the week, she accepted an invitation to call on the 
Fords at their Fair Lane mansion, where she was received “in so friendly and 
unaffected [a] way that I felt at once at home with them.” She found Mrs. Ford 
to be “virgin soil” for the cause of pacifism and eager to join the Women’s 
Peace Party. The encounter, she knew, was a critical audition, without which 
Ford would not agree to support the pacifist cause financially or to accompany 
her to Europe.” She earned the approval of both Fords. Henry Ford promptly 
decided to sail to Europe to bring peace to the warring parties. 

He would do it without President Wilson’s endorsement. Ford chartered an 
ocean liner to ferry himself, Schwimmer, and other notables to Norway in time 
to “get the boys out of the trenches by Christmas.” Such “artless” declarations 
caused the American press, which “was both cynical and pro-British,” to turn 
on him with a vengeance. Everyone of note—from politicians to statesmen to 
social workers—declined Ford’s invitation to join the voyage. Even Thomas 
Edison, Ford’s idol and close friend, refused to accompany him on what was 
swiftly becoming a circus event. Clara Ford pleaded in vain with her husband 
not to go. The trip was a disaster. Reporters accompanying Ford, “increasingly 
bored and liberally lubricated with drink,” wrote detailed dispatches on the 
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internal disagreements that percolated among the delegates. Many of the press 
developed a sincere personal liking for Ford, but the mission was beyond sav- 
ing after Ford became ill and took to his cabin. After Ford ceased to exercise 
leadership, Schwimmer was unable to fill the vacuum; delegates found her 
haughty, sensitive to criticism, and short tempered. Several days after docking 
in Oslo, Ford was spirited out of his hotel and onto a U.S.-bound vessel, sur- 
rounded by bodyguards and “a flying wedge” of local Ford employees. It was 
Christmas, the boys were still in the trenches, and the true pacifists were left to 
reconstruct their mission without their famous patron. The peace delegation 
toiled on in Europe for more than a year before finally dissolving, “demoral- 
ized and dissension-ridden,” in early 1917.” 

Ford endured brutal criticism in the press and among political leaders for 
his failure to broker peace. Typical of the negative reaction was a column in 
Our Times: “After its failure, dying down to an echo of gigantic and exhausted 
laughter, [the Peace Ship] deprived every other peace movement in the country 
of force and conviction.” Yet Ford again managed to connect with the senti- 
ments of ordinary Americans: “I wanted to see peace,” he wrote in My Life and 
Work. “T at least tried to bring it about. Most men did not even try.” The Peace 
Ship may have seemed a farce, as Kenneth Galbraith wrote nearly a half cen- 
tury later, but “possibly it was one of Ford’s better ideas. To hope that men and 
women of good will might mediate a conflict in which the generals had been 
reduced to marching their men in masses against machine guns was natural if 
maybe optimistic. In any case, no one had a better plan.” 

The general public seemed to agree and ignored the press’s criticism of Ford. 
As his popularity soared, there was some discussion of his standing for election 
to the presidency in 1916; he even won the Republican primary in Michigan and 
collected a respectable number of votes in Nebraska and Ohio after friends in 
those states placed his name on the ballot. Disdaining the office, Ford threw 
his support to Wilson, who rewarded him by inviting him to run for the Senate 
in 1918 as a Democrat. A willing candidate in that race, Ford lost by a narrow 
margin. The electoral defeat, like the Peace Ship, only reinforced his public 
image as the hero of common folk and set the stage for years of speculation 
about his presidential prospects.” 

In one of the first biographies to appear after Ford’s death, Keith Sward 
wrote, “[I]n his pacifism Ford was a rebel only for a day.” However shallow, 


Ford’s pacifism was grounded in a scorn for a certain kind of capitalist, those 
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who he believed controlled the money supply, and a distrust of political leaders 
whom he viewed as too entrenched in politics to see the nature of international 
conflict as clearly as he did. The most striking thing about Ford’s pacifism, and 
what makes it historically significant, is Ford’s lack of accountability for it. 
What it meant, what responsibilities it conferred on him, and how it situated 
him asa public figure were all issues with weighty consequences that he did not 
appear to work out, at least not in public view. For example, the onetime pacifist 
agreed to supply the government after the U.S. entered the war and declared 
he would take no profits on any government contract. He instructed Pipp to 
“tell anybody and everybody that I am going to return it all.” Pipp publicized 
that promise throughout Ford’s 1918 senate campaign. But Ford never returned 
any money to the U.S. Treasury; nor did he or his representatives debunk the 
growing legend that he had.” 

Not every newspaper in the country had fallen under the spell of Ford’s 
folksy charm and straight-shooting statesmanship. Unimpressed with Ford’s 
showing in the 1916 Michigan presidential primary, the Chicago Tribune scolded 
its neighbors for abandoning all “good sense”: “A passion for peace will not save 
the United States from the consequence of lazy thinking or no thinking. The 
vote for Ford represents a process of reasoning like this: Mr. Ford is a good man 
who wants peace. I want peace. Therefore Iam for Mr. Ford.” The Tribune was 
unafraid to confront Ford editorially during the months when he was prov- 
ing his appeal at the ballot box, and for some weeks it did so by engaging his 
ideas directly and refuting them with equally excited counterarguments. In 
May 1916, the Tribune dismissed his folk-hero qualities: “There is no mystery 
about Ford, except that erroneously attributed to him by the excited literati 
because of the melodramatic manner in which he has started out to separate 
himself from a few millions.” The Tribune took every opportunity to outline 
its doubts about Ford’s fitness to serve as president and to shape public opinion 
about the nation’s security. To illustrate, Theodore Roosevelt was crisscross- 
ing the country at the same time, perhaps positioning himself to win both the 
Republican and the Progressive Party nominations. The Tribune feasted on the 
contrast between the two.” 

Like Ford, Tribune owner Robert McCormick opposed U.S. entry into the 
war in Europe. But unlike Henry and Edsel Ford, McCormick joined his state’s 
National Guard and defended the Mexican border against incursions in 1916. In 
addition, he promised Tribune employees that “if they volunteered, their jobs 
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would be secure and wages would be paid during their service.” His National 
Guard unit reported for duty equipped with guns McCormick purchased. Hav- 
ing demonstrated his patriotic commitments, the publisher had little patience 
for billionaires who preached anti-preparedness on the basis of what he saw as 
“views . . . not founded on knowledge or shaped by common sense.”*° Yet even 
McCormick had to take care in attacking Ford. Between January and June 1916, 
the Tribune’s editorial position on Ford acknowledged his status as a cultural 
icon and simply dismissed the idea that he should influence serious matters of 
politics and diplomacy. 

As summer neared, the battle became more pitched. The Tribune, worried 
about Ford’s demonstrated popularity at the polls, continued to pound at the 
implications of his claim that capitalist interests fed the machines of war and 
diverted public resources for private gain. When President Wilson called out 
the National Guard to defend the Mexican border, the Tribune investigated 
what the nation’s large manufacturers were doing to support the military. On 
June 22, the Tribune reported that “Ford employees who volunteer to bear arms 
for the United States will lose their jobs.” The story was strangely brief in view 
of the bombshell it dropped; it neither quoted Ford directly nor named any 
Ford Motor Company official. Nevertheless, the Tribune headlined its next 
day’s editorial, “Ford Is an Anarchist.”*! 

The editorial climaxed weeks of carping, criticism, and condemnation 
directed at Ford. To dismiss employees who chose, or were required, to leave 
their jobs to perform military service was, in the Tribune’s view, to attack the very 
essence of patriotic citizenship: “Mr. Ford thus proves that he does not believe 
in service to the nation in the fashion a soldier must serve it.” Approximately 
seventy-five Ford employees stood to lose their jobs if called to the Mexican 
border that summer: “If Ford allows this rule of his shops to stand he will reveal 
himself not as merely an ignorant idealist, but as an anarchistic enemy of the 
nation which protects him in his wealth.” For the Tribune, Ford’s policy struck 
at the foundation of national self-protection: “Th[e] government is permitted 
to take Henry Ford himself and command his services as a soldier if necessary. 
It can tax his money for war purposes and will. It can compel him to devote 
himself to national purposes.” The Tribune’s final comment was unsparing: 
“[Ford] takes the men who stand between him and service and punishes them 
for the service which protects him. The man is so incapable of thought that 


he cannot see the ignominy of his own performance.”” The Tribunes wrath 
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stemmed both from personal dislike and from political differences. McCormick 
did not want to see such a man elected to the presidency. But the newspaper 
had its own obligations to fulfill. One was to get its facts right. 

This the Tribune had not done, according to Ford biographers Allan Nevins 
and Frank Ernest Hill. Nevins and Hill report that the Tribune’s reporter spoke 
with only one Ford official. A high-level manager named Frank Klingensmith 
erroneously informed the paper that no Guard reservists would be permitted 
to return to their jobs and that the company would provide no support to their 
families in their absence. In fact, the company not only guaranteed reservists 
their jobs but even gave some of them “better places than they had held before” 
and provided aid to their families. It was reasonable to criticize Ford’s pacifism, 
but the Tribune went too far; Nevins and Hill characterize the “anarchist” edi- 
torial as “peculiarly silly and obnoxious.” 

It was the Ford Motor Company’s chief lawyer, former congressman 
Alfred Lucking, who insisted to Ford that the Tribune’s last volley was “intol- 
erable” and should be answered publicly. “Well,” Ford is said to have replied, 
“youd better start suit against them for libel.”*4 Lucking did so in Septem- 
ber, 1916, asking for $1 million in damages. The two sides wrangled for two 
years over pretrial motions, discovery, and pleadings. Trial finally began in 
Mt. Clemens, a county-seat backwater twenty-two miles northeast of Detroit, 
in May 1919.” 

At the time of Ford’s dustup with the Tribune, American libel law strongly 
constrained newspaper publishers seeking to expose public figures to the light 
of public scrutiny in several ways. To “protect the best men,” as historian Nor- 
man Rosenberg put it, American courts in the late nineteenth century imposed 
more restrictive limits on editorial and news content than had prevailed earlier 
in the century. To restrain the power of the “new journalism,” which prized 
exposé-style reports into the private lives of public officials, public employ- 
ees, and persons with established celebrity reputations, state appellate courts 
upheld damage awards in cases where juries believed newspapers had gone too 
far in holding such public figures to ridicule. “Insurgent political movements” 
such as populism, with their own newspapers and networks, “sought to wrest 
both the terms and the channels of political debate from the hands of a new 
political-corporate elite.” During this time, legal theory developed a “scien- 
tific” law of defamation that helped judges protect the reputations of “honor- 


able and worthy men.” 
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Courts regularly employed the so-called bad-tendency test to penalize news- 
papers for publishing stories that harmed the public morals or public health. 
The right to freedom of speech did not carry with it a blanket immunity to say 
or publish anything at all. As David Rabban has noted, “The judges who decided 
these cases sometimes made a special point of emphasizing that the press has 
no greater right to freedom of expression than any individual member of the 
public.” The courts drew a careful distinction between “protected criticism 


of public officials and libelous attacks on their character.” Newspapers could 
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pursue the legitimate purpose of uncovering “‘official abuse and corruption,” 
but as public critics, they had to be careful about ascribing motives they could 
not know—or prove—to the conduct they sought to condemn.” 

Still, an essential and important element of American libel law remained in 
place from the American Revolution on. Courts and legislatures consistently 
adhered to the American legal innovation that truth supplied a defense in libel 
actions. This innovation broke with English common law, which cared not at all 
whether the published speech was true and generally held newspapers strictly 
liable for libelous speech. American courts, though committed to giving pub- 
lishers the chance to defend themselves by proving the truth of what they said 
in print, were still reluctant to endorse a broad notion of freedom for the press 
at the turn of the twentieth century. The salacious tastes of yellow journalism 
should be obliged to respect the service and reputations of officeholders, these 
judges believed. Because the marketplace of ideas supplied no sense of restraint 
(and indeed only whetted the symbiotic appetites of publishers and readers), the 
courts felt bound to step in. The writers of legal treatises by and large agreed. 
As a result, the general trend toward more protection for published speech dur- 
ing the period between 1890 and 1916 was paralleled by rulings grounded in the 
fear that character attacks would drive decent men out of public service and 
politics, even if those attacks revealed less than dignified behavior.** 

Still, there was no consensus on the scope of privacy to which public per- 
sons could feel entitled. As Rabban observes, by the early twentieth century, 
“the relationship between the First Amendment and the law of defamation had 
not been clarified[,] and... ‘judicial decisions had often been narrow, illiberal 
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and confusing.” What newspapers did know was that they were in trouble if 
they published false statements, even if they were “‘made in good faith, with- 
out malice and under the honest belief that they are true.”” The Supreme 
Court’s standard rule during this time was that “free speech did not ‘permit 


the publication of libels, blasphemous or indecent articles, or other publica- 
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tions injurious to public morals or private reputation.” Some states went so 
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far as to prohibit the publication of newspapers “devoted largely to the publi- 
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cation of scandals, intrigues, and immoral conduct,” in an indication of just 
how widespread the “new journalism” had become and, just as important, how 
nettlesome politicians found it.” 

By the time the Tribune published its “anarchist” editorial on Ford, news- 
papers were on notice to watch what they said. Libel lawsuits were frequent 
occurrences, in part because of the strict liability standards and in part because 
of the rise of contingent-fee lawyers, who may have inflated the number of def- 
amation suits. Newspapers had already begun staffing their newsrooms with 
lawyers, to avoid publishing obviously libelous statements. The roiling social 
and foreign policy issues of the Progressive Era did battle in some newspapers 
with a desire to steer clear of provoking high-profile defamation suits, because 
the risk that the newspapers would lose was rather significant. Newspapers and 
their lawyers were aware of the perils of exercising the freedom of the press. 

In short, then, the state of American libel law at the time Ford filed his 
suit against the Tribune neither gave newspapers carte blanche to print any- 
thing nor yielded libel plaintiffs a decided edge. Courts were not engaging in 
absolutist readings of the First Amendment; they were carefully guarding the 
reputations of the “best men” in American public life from reckless reporting. 
Plaintiffs alleging libel enjoyed an edge in suits where the publications could be 
proved false or blatantly malicious. The Dodge stockholders’ suit and the ear- 
lier Selden patent fight, in which Ford broke George Selden’s monopolistic hold 
on the automobile technology, show that Ford was willing to use the courts to 
achieve his business aims. In view of the broader political goals that lay behind 
the Peace Ship and his dalliance in presidential primaries, it is reasonable to 
think that Ford saw libel litigation against the Tribune as an opportunity not 
only to score a decided victory over a national press he had come to detest but 
also to establish his public image as an American folk hero more firmly in the 
wake of the Peace Ship. 

Still, the case posed significant risks for Ford. McCormick and the Tribune 
possessed the necessary resources for defending an expensive lawsuit. The 
newspaper could avail itself of expert libel lawyers rather than rely on general 
practitioners, as libel plaintiffs of the time tended to do. McCormick’s eminent 
social and political standing compared favorably to Ford’s, particularly after 
the embarrassment of the Peace Ship. To prevail, Ford’s lawyers would have to 


show that they understood the rugged terrain of American libel law and pick a 
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15. Henry Ford in a contemplative mood during the Chicago Tribune libel suit, 
Mt. Clemens, Michigan, July 21, 1919 (from the collections of The Henry Ford, 
THF23844). 


clear path to a favorable judgment, one that maximized the strengths of Ford’s 
legal position while dealing with its weaknesses. 

The hamlet of Mt. Clemens, Michigan, “previously known only for medici- 
nal springs beneficial to rheumatic patients,” was an unlikely host for a major 
civil lawsuit. A sleepy county seat, the town was not yet wired for telegraph 
before the trial filled its modest hotels to bursting with the parties, their teams 
of lawyers, and dozens of reporters. “Like armed bands establishing rival for- 
tresses,” the teams working on behalf of Ford and the Tribune established fully 
equipped offices and got to work. Liebold took charge of the plaintiff’s office, 
which became the off-site “business center” of the Ford Motor Company while 
the trial lasted. The Ford news bureau at Mt. Clemens was staffed by Pipp, Cam- 
eron, Black, and other Dearborn Independent employees. Their mission was to 
counteract the negative publicity from the mainstream press that Ford expected 
to come his way and, just as important, to supply coverage favorable to Ford to 
towns whose newspapers could not afford to send reporters to Mt. Clemens. 
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The editors posted a map on their office wall on which pushpins marked the 
cities where their paper made inroads against the one-sided coverage that Ford 
ascribed to the national press.“ 

Ford came to Mt. Clemens armed for battle. More than sixty lawyers, com- 
pany employees, and “a battery of private detectives” worked on the case in Mt. 
Clemens. In addition to Albert Lucking, Ford’s chief counsel, personal attorney, 
and corporate lawyer, as well as several of Lucking’s law partners, Ford retained 
local counsel in Mt. Clemens. The plaintiff's side was topped off by the addition 
of a distinguished figure from the Detroit bench, retired judge Alfred Murphy. 
According to Nevins and Hill, Murphy earned his fee: “Having come into the 
case on Ford’s insistence, [Murphy] was to miss few opportunities of tossing 
garlands of purple rhetoric about Ford’s neck.” It is not clear whether any of 
these attorneys had tried libel suits of any consequence or possessed the kind 
of expertise in the area that, according to Norman Rosenberg, conferred legal 
and strategic advantages on libel plaintiffs.“ 

The Tribune trained big guns of its own. Lead counsel Elliott G. Stevenson 
and partners from his Detroit firm had represented the Dodge brothers in the 
shareholders’ suit, which got Stevenson noticed by the Tribune. In that case, 
Stevenson had nettled Lucking and rattled Ford as he testified. Other lawyers 
for the newspaper included Weymouth Kirkland and Howard Ellis of the Chi- 
cago firm of McCormick, Kirkland, Patterson, and Fleming, who were counsel 
to the Tribune Company. The newspaper, like Ford, covered its bases by hiring 
additional attorneys in Mt. Clemens.“ 

The Tribune’s position was that Ford’s pacifism endangered the national 
welfare and made him fair game for critical editorial comment. Naturally, 
its lawyers contended that the Tribune’s editorials had not libeled Ford. They 
argued, as McCormick had, that prevailing standards about avoiding defama- 
tory statements about public-minded men did not apply to Ford. In the pub- 
lisher’s view, Ford had not earned his political popularity; he was not equipped 
by virtue of education or disposition to command public assent or to lead in 
the formation of public opinion. Thus, Ford was not one of those “best men” 
whose good name and willingness to serve should be protected from reckless 
libel. Ford had forfeited that goodwill by sponsoring the Peace Ship and by pub- 
lishing long essays as paid display advertisements in which he laid out his views 
against preparedness. Kirkland’s summary of the opposing sides was one indi- 
cation of the contempt with which McCormick regarded Ford’s political views: 
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“Mr. Ford believed that soldiers were murderers, and that those who argued 
for preparedness were war profiteers. The Chicago Tribune believed that those 
who sought to reduce the force of government in times of national stress were 
anarchists; for, without force in such times, government cannot exist.” The 
Tribune’s unwillingness to settle and avoid the costs (and risks) of prolonged 
litigation was another such indication. 

The legal issues of the case would turn, as was common in libel cases, on 
the nature and scope of the evidence that the judge permitted the parties to 
introduce. Because it was Ford’s claim that the characterizations of him as 
an ignorant idealist and an anarchist were libelous and damaging, the court 
had to hear arguments about the commonsense and legal meanings of those 
terms. Ford asserted that the word “anarchist . . . meant one who unlawfully 
seeks to overthrow the government; or, as [he] put it, a bomb thrower.” The 
Tribune countered with a less literal definition: “one who advocates a condi- 
tion of affairs in which the force of government is so inefficient or inadequate 
that the government cannot properly perform its functions.” Those functions 
included supplying military protection for the lives and property of its citi- 
zens. The difference was legally significant. In the key ruling of the trial, Judge 
Tucker decided to leave it to the jury to determine which definition to apply. 
This decision enabled both sides to introduce evidence to back up their defini- 
tion of the words anarchist and anarchy.*® 

Nevins and Hill argue that Ford’s attorneys blew the case. By suing over the 
entire editorial, rather than just the words anarchist and anarchy, they opened 
the door for the judge to exercise discretion as to what evidence the newspaper 
could bring in to justify its use of those words. “[U]nder the common law,” 
according to Nevins and Hill, “[Ford] would have had an ironclad case, for the 
courts had already decided that these words could be penalized.” In the years 
since the assassination of President William McKinley by the anarchist Leon 
Czolgosz, many states took drastic steps to curtail anarchists’ publications and 
crack down on their public speeches. Although figures such as Emma Gold- 
man often successfully challenged such bans, the mood of the country toward 
their politics was decidedly hostile.“ To be tagged as an anarchist was serious 
business; the libel case would turn on how the jury understood what the label 
meant. Was it sufficient simply to express views that, if enacted, would under- 
mine the government’s policies, or did one have to throw bombs and shoot 


presidents? 
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Apparently Ford’s attorneys were unprepared for an adverse ruling on the 
issue of the libels’ scope. They began their case by using forty witnesses to 
refute the Tribune’s contention that returning reservists would have no jobs 
at the Ford Motor Company. Special badges were issued to departing soldiers, 
one Ford executive related, to entitle them to resume employment after their 
service. Frank Klingensmith denied ever talking to the Tribune’s reporter about 
company policy on reservists, and another executive described the benefits paid 
to their families while they served. Others attested to Ford’s enlightened labor 
policies, to show that such a progressive employer “would [never] threaten 
members of the Michigan National Guard with dismissal.” Ford’s attorneys 
then disparaged the Tribune’s motives in criticizing Ford, first by arguing that 
the newspaper’s support for military action in Mexico was inconsistent with 
its opposition to American involvement in Europe, and then by claiming that 
the McCormick family’s stock interests in Standard Oil, which obtained crude 
from Mexico, represented a conflict of interest for the newspaper. Finding proof 
of that theory insufficient, the judge instructed the jury to ignore it. The plain- 
tiff’s weak case concluded in early June when Ford’s attorneys could fashion 
“no other farfetched theories to chase.” 

Because the jury was to consider which kind of anarchist the editorial had 
in mind, the defense had to “prove that Mr. Ford was an anarchist in the sense 
for which it contended.” As a result, “all of Mr. Ford’s utterances and acts hav- 
ing to do with preparedness or with the affairs of government were material.” 
Tucker’s unwillingness to limit the defense meant that the newspaper “could 
argue that Ford’s pacifism and antipreparedness were the essence of the case.” 
The newspaper’s attorneys gleefully swore in witnesses who could testify to 
Ford’s involvement with the Peace Ship, his views on the Mexican skirmishes 
of 1916, his successful efforts to keep Edsel out of uniform during the war, and 
the Ford Motor Company’s munitions production and profits from war con- 
tracts. The Tribune even brought a band of Texas Rangers to Michigan, keep- 
ing them waiting weeks for their turn to appear in court, to “recite the horrors 
of rape and pillage along the Rio Grande during June of 1916.” Their testimony 
turned out to be irrelevant, but for good measure, Ford’s lawyers put on the 
stand “three times as many Mexicans, who recited equally sordid tales of dep- 
redations committed by American troops.” 

Ford and his ideas were the key to the case for both sides. Tribune attorney 
Elliot Stevenson began Ford’s cross-examination on July 14. Ford resisted his 
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attorneys’ frantic attempts to prepare him for the relentless questioning he was 
about to endure. The Tribune’s lawyer then “compelled [him] to think aloud 
for a solid week.” It was an ugly recitation for Ford partisans to endure. “Set- 
ting verbal traps and playing upon the manufacturer’s ignorance in general 
fields of knowledge, Stevenson essayed to prove that he was totally unqualified 
to serve as a guide in politico-social fields.” Ford identified Benedict Arnold as 
a writer, placed the American Revolution in 1812, and professed not to under- 
stand the phrase “fundamental principles of government.” He often answered 
questions before the judge had time to rule on his attorneys’ objections, passing 
up an obvious escape from difficult spots. The result was soon evident: “Ford, 
so self-confident, alert, and expert in his own plant, soon became a reluctant, 
discomfited, and shamefaced witness.”°° 

Relentlessly pummeled on the stand, Ford was unable to charm his way 
out of a public mess for the first time in his life. Still, he found ways to fight 
back. None too convincingly, Ford evaded a request that he read aloud to the 
court, claiming he had left his glasses at home. He refused to apologize for his 
intellectual shortcomings, all but admitting under cross-examination that he 
didn’t mind so much being called “ignorant” and that “his real objection was 
to the word anarchist.”*' By this point in the case, however, the Tribune had 
related Ford’s ignorance to his pacifist views. The newspaper’s advantage became 
clearer as testimony progressed. By giving the Tribune ample demonstration of 
his ignorance on the stand, Ford gave the Tribune sufficient grounds to prove 
the truth of its characterization of him as an “ignorant idealist.” 

Equally important for later events were Ford’s admissions about his relation- 
ship to the writer who penned essays on preparedness appearing under Ford’s 
name during the run-up to the Mexican incursions. In newspapers all over the 
country and in Ford Motor Company brochures, the essays bore the byline of 
Henry Ford, but they were written by Theodore Delavigne, Ford’s “peace sec- 
retary.” Delavigne’s relationship with Ford exactly presaged Cameron’s when 
he later produced “Mr. Ford’s Page” for the Dearborn Independent. Under oath, 
Ford described how the essays came to be: “He got the facts together as much 
as possible, and wrote them off, had them printed; and I paid for them. That 
is about all I had to do with it. I didn’t go over it all; I went over a good deal 
of it, but not all.” This would not be the last time Ford disavowed statements 
made in his name. Pressed by Stevenson to explain the essays, Ford replied, 


“I gave authority to my agent to write it; I am responsible for what he did, but 
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when you ask me what I meant by this, you are asking for what goes beyond 
my knowledge.” Ford’s “agent” thus had the job of expressing Ford’s ideas for 
him; Ford accepted responsibility for what was written under his name, but 
he was merely the sponsor of its dissemination. He neither authored the text 
nor, in some cases, entirely understood what it meant. Then, when pressed 
in a court of law, Ford did not seem to care about the appearances—or the 
ethics—of such an arrangement. 

The Tribune’s attempts to re-create the high emotions of the times three 
years before the trial produced a mixed result. After deliberating for one day, 
the jury found the Tribune guilty of libeling Ford and fixed damages to him 
at precisely $0.06. Ford’s agents immediately set about interviewing jurors to 
learn how this bizarre verdict came about. The Tribune did not persuade a 
single one of them that Ford was an anarchist in the figurative sense the news- 
paper intended. But the jurors disagreed as to whether the Tribune’s editorial 
constituted fair comment; one juror who thought it did commented that the 
McCormicks, who had served in the military, were “much better Americans 
than the Fords,” neither of whom had ever worn a uniform. Eight jurors wanted 
to award Ford substantial damages; to win over the other four, they offered a 
nominal sum.” The verdict, though anticlimactic and ambiguous, affirmed one 
thing: Ford was a public individual, vulnerable to libelous defamation, and no 
newspaper, however patriotic its intentions, should speak unguardedly, even 
in matters of war and peace. 

Both sides claimed victory. Ford’s attorneys downplayed the trivial dam- 
age award. Alfred Murphy dismissed the notion that money was an issue for 
Ford while acknowledging that his client had been forced to defend himself: 
“[Mr. Ford] stands not only vindicated, but his attitude as an American citi- 
zen has been justified after a trial which raised every issue against him which 
ingenuity and research could present.” Tribune lawyer Weymouth Kirkland 
asserted that the trivial damages accurately measured what was left of Ford’s 
reputation: “Ifa 6 cent verdict had been asked for in this case it would not have 
lasted three months. It was not what Mr. Lucking had insisted upon. He said a 
small verdict would be a defeat. We are satisfied if he is.”** 

Ford was livid, not so much at the verdict but at the storm of critical editori- 
als that followed. The New York Times closed ranks and endorsed the Tribune’s 
legal position on the meaning of Ford’s views: “A genius in his own business, 


his qualifications as an instructor of the people are not too manifest, and he 
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must feel that his appearances in that role are at an end.” The New York Post 
echoed this sentiment: “If The Chicago Tribune conducted its defense of the 
libel suit mainly for the purpose of making an end of Henry Ford as a public 
character, it undoubtedly succeeded.” Editors of many of the country’s major 
dailies congratulated the Tribune for exposing the limits of Ford’s genius, pro- 
claiming the end of his public life and arguing that the litigation was worth the 
expense and time because it produced a socially valuable result. The New York 
World condemned the lawsuit as a “withering indictment of the administra- 
tion of the law in this country.” 

Carol Gelderman has called the Tribune case “one of America’s most absurd 
law suits.” Perhaps the parties had quarreled like children, but the case was 
not without consequences. Despite the confused state of American libel law, 
with shifting ideas about free speech and the reputations of public men, and 
despite the disorganized trial, the jury got the law right. The Tribune went too 
far in labeling Ford an anarchist, but Ford exposed himself to ridicule, not so 
much with his profession of pacifism as with his performance on the stand.°° 

Although many contemporary editorial writers thought the case would 
end Ford’s career in public life, the opposite occurred. Ford found himself 
even more in demand, which enabled him to rebuild his public image after 
the suit and maintain his high profile. His “views on modern society” became 
and remained “a staple of American public discussion.” At the same time, Ford 
changed his mind about the utility of the courtroom as a place to defend his 


personal views. Upon departing the courtroom after his testimony, he was 
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reportedly heard to say, “Never again. 

Ford made some changes in his legal staff after the case. He gradually sepa- 
rated Lucking, his longtime chief counsel, from his inner circle and eventu- 
ally let him go. His biographers agree that of all the momentous events of the 
decade, it was the decision in the libel suit, which from his perspective failed to 
conform to his commonsense beliefs, that “mark[ed] the beginning of Henry 
Ford’s isolation, not only from the associates of his rise to power, but from the 
city of Detroit.” What Anne Jardim calls “the narcissistic style,” which had 
already emerged in his obsession to control his company and his pattern of 
quickly abandoning interests he was once so passionate about (i.e., the Peace 
Ship), fully matured in his corporate governing style after the Tribune verdict.” 

That style also began to surface in Ford’s relationship to the legal process, as 


discussion of one further lawsuit demonstrates. After 1919, Ford made changes 
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in his company when cases in which he was involved did not end to his satis- 
faction. There was nothing much he could do about the Tribune suit, which 
after all did not directly affect the company financially. But the other lawsuit 
in which he was entangled—the Dodge brothers’ attempt to force him to pay 
stock dividends—struck directly at the heart of the Ford Motor Company and 
at his determination to permit no one else to interfere with his management of 
it. That suit, Steven Watts observed, “violated Ford’s visceral need for control 
over his company and its destiny, an impulse that had driven him since his 
earliest days in the automobile business.” 

Filed in 1916, the Dodge brothers’ suit revealed Ford at his most ruthless. It 
also showed, for the first time, what he was willing to do to elude the reach of 
legal authority when he didn’t want to perform as commanded. At trial in May 
1917, Ford relied heavily on his public persona as a modest man committed to 
using his company to serve the public. Called to testify about his company’s 
expansion plans, he genially denied “experimenting” in risky endeavors with 
company funds with the parry that “there wouldn't be any fun in it” if the 
company never tried anything new. Opposing counsel tried to avoid giving 
Ford the opening to link the construction of cars to the public good, but Ford 
proved adept at turning the witness stand into a public platform: “[The Ford 
Motor Company is 0] rganized to do as much good as we can, everywhere, for 


© 


everybody concerned.” Making money was “‘incidental” to the company’s 
operations, he declared, not its central concern. Such testimony helped Ford 
in this case, because it enabled him to showcase a business philosophy that 
was all about production and expansion and providing jobs, not the maximi- 
zation of profits and dividends. But Ford erred in disclosing his intention to 
suspend dividends indefinitely rather than for a specified term. The court ruled 
against him, ordering the disbursement of a special dividend of 50 percent of 
the company’s accumulated profits. On appeal, fifteen months later, Ford won 
a broader judicial recognition of the Ford Motor Company’s right to expand 
its business, but the obligation of the company to pay dividends remained: 
“[T]he Ford Motor Company was adjudged prosperous enough to expand and 
pay large dividends at the same time.” 

Ford’s response to his defeat in the Dodge brothers’ suit was to buy out 
every shareholder outside the Ford family. By 1919, the Ford Motor Company 
reverted entirely to family ownership. Yet Ford had to go deeply into debt to 


accomplish this goal, borrowing $75 million from eastern banks to secure his 
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independence. He made Edsel the company’s president, but the title was honor- 
ific: “No one... doubted that the Ford Motor Company after its reorganization 
was an autocracy entirely subject to the whims of its aging, egocentric founder.” 
The writer Anne Jardim analyzed this move psychologically: “Detached from 
concrete objectives, Ford’s need for control would now become a need to have 
that control recognized, assented to, conformed to, and feared.”*! 

Success brought out the baser aspects of Ford’s character, but success also 
enabled Ford to conceal his character flaws or, when it suited the circumstances, 
use them to achieve his business aims. For example, in 1920, Ford faced a sober- 
ing reckoning: he owed $25 million on the loan he took to acquire full owner- 
ship of the company, he was obliged by the Dodge suit to pay $20 million in 
dividends, and he wanted to pay his workers a bonus of $7 million. Unwilling 
to finance these expenses, he played a cunning trick on the rest of the industry: 
he slashed prices on Ford cars, the largest in the industry’s history, and when 
demand failed to rebound, Ford halted production at all plants and ordered a 
company housecleaning: “[Ford] stripped his production and office forces to 
a skeletal crew of managers and superintendents (discharging, in the process, 
some of his most capable lieutenants . . .) and relentlessly collected and sold all 
useless or surplus material and machinery.” The press regarded these decisions 
as proof that Ford had lost his Midas touch and spread rumors that foreclosures 
were imminent. Ford then recommenced production in February 1921, ordering 
dealers to buy and take delivery of seventy-five thousand cars or else lose their 
franchises. By forcing dealers to finance the new production, Ford was able to 
avoid doing so himself. Two months later, the company was running a surplus. 
The Detroit News was quick to trumpet Ford’s latest triumph, proclaiming that 
he had “outwitted the bankers” yet again. The press garnished Ford’s image with 
glowing praise about this latest David-and-Goliath episode. What Americans 
admired about Ford, as the editor of the Nation put it, was that, “being rich, he 
still hates Wall Street . . . and they do not mind if he frequently turns a trick for 
which they would denounce any well-known Wall Street operator.”” Having 
proved his identification with the working person and the ordinary American, 
Ford enjoyed an astonishing immunity; criticism of his business decisions did 
not penetrate the armor of his folk-hero status. 

But to those who knew him more intimately, the modest tinkerer had 
become an unlikable boor, the innovative genius an industrial autocrat. The 


high stakes game he played in innovation, business operations, and marketing 
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left Ford with a “compulsion to paint every person near him in business as a 
monster in one way or another.” He trusted few people and isolated himself in 
his obsessions. His work on the cutting edge of automotive technology did not 
transform him into a sophisticated thinker; instead, it seemed only to reinforce 
his parochialism. As much as his fame and fortune relied on a technological 
revolution, he seemed to want to limit the effects of that revolution on Ameri- 
can society. With the passing of time, he increasingly looked to the past for his 
cultural touchstone. As Collier and Horowitz note, “He had escaped from the 


farm, but it remained his sole point of reference.” 


The war and related events changed everything for Ford. He saw the war as “an 
economic disaster” that portended death on the battlefront and destruction of 
productive industries at home. After the war ended, its capacity for destruc- 
tion remained unchecked. The Tribune suit was proof enough of that. As Pipp, 
Cameron, and Black revved up operations at the Independent, Ford and Liebold 
prepared for war of another kind: a war on Jews.“ 

The Independent’s first issue under Ford, dated January u, 1919, featured 
literature; political commentary; and, of course, “Mr. Ford’s Page.” The edi- 
torial staff used Ford Motor Company resources to acquire some genuinely 
respectable literature. Fred Black recalled, “We bought articles from some of 
the leading English and American authors; articles and poetry from writers 
such as Carl Sandburg, Robert Frost and Hugh Walpole, the British novelist.” 
In reconfiguring the Independent, Ford created a media voice that he alone con- 
trolled, one that both spoke in the vernacular of his limited ken and ignored 
his increasingly unflattering press coverage. The paper created a nostalgic 
picture of the late-nineteenth-century America in which he had come of age. 
The family farm, the one-room school, and racial and ethnic homogeneity all 
dovetailed with a profoundly conservative and Christian fundamentalism. 
Independent articles extolled the virtues of Thomas Jefferson and Abraham 
Lincoln, superimposing anachronistic aspects of their political ideas on post- 
war culture. The paper attacked the modernist impulses of its time, inveighing 
against new cultural trends that Ford personally abhorred: smoking; drinking; 
jazz; newfangled dancing styles; and what he believed was the disproportion- 
ate influence of Jews on politics, culture, entertainment, diplomacy, industrial 


capitalism, and the state.® 
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As the Tribune case concluded, a document was making its way from Eng- 
land to the United States, borne across the waters by Russian royalists hostile 
to the Russian Revolution and anxious to restore the tsarist regime. The Pro- 
tocols of the Elders of Zion, arguably the most significant antisemitic forgery of 
the modern era, “presents a Jewish plot to take over the world and to reduce 
non-Jews to abject slavery.” First published in St. Petersburg in 1903, the tract 
spread to Moscow and other cities before World War I. The Russian Revolution 
pointed it toward the West like a rocket and lit the fuse. Fear of communism, 
postwar social and political instability, and economic tumult all fed prejudi- 
cial assumptions that the Protocols seemed to bring into the light of day. The 
specific connection between Jews and Bolshevism alone granted the document 
credibility, not just among pro-tsarist Russian refugees on the Continent but 
also among British noble and intellectual elites for whom antisemitism was a 
generally accepted social attitude. In the wake of the radicals’ triumph in Rus- 
sia, the Protocols suggested that “[r]esistance to liberal and leftist ideologies was 
resistance to a malevolent Jewish plot.” As émigrés carried it beyond the bor- 
ders of Russia, it was swiftly translated and published in “all major languages.” 
Within a year of the Armistice, “copies of the Protocols were being circulated 
in the highest echelons of [U.S.] government.” Among the prominent Ameri- 
cans who knew of its existence or laid their hands on a copy were Supreme 
Court Justice Louis Brandeis; former justice and 1916 Republican presidential 
nominee Charles Evans Hughes; Louis Marshall, American Jewish Commit- 
tee president; and the members of a Senate committee looking into “German 
and Bolshevik propaganda activities.” It was the height of the Red Scare; fear 
and suspicion saturated the air. 

The Protocols came to Henry Ford through a byzantine chain of events and 
persons that ultimately ran through a former official of the Imperial Russian 
Government, Boris Brasol-Brazhkovsky. Brasol was living in the United States 
at the time of the Revolution. The overthrow of the tsar so disgusted him that he 
resigned his post and remained in exile. After serving as a confidential adviser 
to U.S. military intelligence during the war, he took a job with the U.S. War 
Trade Board in 1919, where he made friends with Attorney General A. Mitchell 
Palmer and important nativists in the War Department. From this perch, Brasol 
insinuated himself into the office of a military intelligence officer named Har- 
ris Houghton, supplied Houghton’s assistant with a copy of the Protocols, and 
then helped translate the book into English. Somehow, he and Liebold found 
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each other—no one seems to know just how—but Liebold began bringing 
Brasol into his confidence and onto the Independents masthead in early 1919.” 

Liebold quietly emerged as the architect of Ford’s antisemitic campaign. 
His connection to Brasol brought him into contact with other Europeans— 
Germans as well as Russians—who were trafficking in the Protocols and other 
forms of antisemitic propaganda after the Russian Revolution and the end of 
the war. Gradually, Liebold began building a network of links and fellow trav- 
elers on whom he could call for corroborating information. 

These developments were an express challenge to Pipp and to the direction 
in which he planned to take the newspaper. Both, however, were vulnerable. The 
“Fordized” version of a mass-circulation periodical was a bland, unremarkable 
product. Accepting no advertisements, the paper was sold by street vendors and 
distributed through Ford dealerships. Some dealers groused that the money 
would be better spent on improving the Model T. By 1927, the Independent 
would do as badly as the car, losing more than $2 million in all, but Ford did 
not care. He intended to make the Independent the common folks’ primer on 
American culture, literature, and political philosophy. The Independent may 
have offered a window onto Ford’s mind, but it failed to make much of a niche 
for itself in a crowded market, coming across as “a weak, hybrid adaptation of 
the Saturday Evening Post, Collier’s, and Harper’s Weekly.”®* 

Still, Pipp’s challenges went beyond merely penetrating the newspaper mar- 
ket in a down economy after the war. He and the boss had serious philosophical 
differences over the newspaper’s function in the wider Ford Motor Company 
universe. Pipp did not approve of Ford’s decision to use the Independent to 
smear Truman Newberry, who defeated Ford in the 1918 Senate race. Further, 
Pipp resented the intrusion of company rivalries into the Independent’s news- 
room, rivalries he was powerless to neutralize. But those things were nothing 
compared to Liebold’s designs. Closeted in his private office at the main plant, 
just next to Ford’s, he coordinated the collection of “facts” and “proof” about 
Jewish warmongering and postrevolutionary plans for world domination. 
Sometime in early 1920, Liebold procured a copy of the Protocols from Brasol 
in New York and promptly handed it to Cameron to rewrite. Initially, Cameron 
balked at the assignment. One morning, he confided to Pipp, “Ford has been 
at me to commence writing on those cursed Jewish articles.” Edsel Ford, too, 
was troubled about what the newspaper was preparing to do. But he could no 


more countermand his father’s orders than Cameron could disobey them.” 
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On May 22, 1920, the Independent launched the antisemitic series, pur- 
porting to reveal the role of the “International Jew” in world affairs. In ninety 
articles that ran weekly for nearly two years, the Independent excerpted and 
recapitulated the Protocols of the Elders of Zion, adapted and Americanized for 
its intended audience. The first article labeled the “International Jew” as “The 
World’s Problem” and staked out familiar antisemitic beliefs: “The Jew is the 
world’s enigma. Poor in his masses, he yet controls the world’s finances. . . . 
[H]e has become the power behind many a throne.” Ford’s newspaper spread 
this “conspiratorial delusion” to nearly seven hundred thousand readers at the 
peak of its circulation in the mid-1920s, an increase of more than half a mil- 
lion from 1919. The articles singled out the elite of American Jewry including 
Bernard Baruch, Eugene Meyer, Paul Warburg, Oscar Straus, Felix Warburg, 
Albert Lasker, Otto Kahn, Julius Rosenwald, and Louis Marshall. All had dis- 
tinguished themselves in public service, banking, law, or commerce. By associ- 
ating them with the Protocols critique of modern state building and by giving 
antisemitism a national platform for the first time, the Independent carried on 
the ignoble tradition, developed in nineteenth-century Europe, of demonizing 
Jews in an effort to pressure the state to disavow its relationship with them.” 

Pipp was not around to witness the opening salvo in Ford’s war. He left 
before it began, fully aware that in a matter of weeks the Independent was “going 
to start in on the Jews.” Unable to assert any counterweight against Liebold and 
unable to talk Ford out of doing the campaign, he quit on March 31: “Conditions 
here are such that I cannot do my best work or anywhere near my best work. 
To continue would be doing so merely to get the salary, which I feel I do not 
care to do.” After resigning, Pipp founded Pipp’s Weekly, based in Detroit. In 
its pages he conducted a revealing muckraking crusade against Ford for the fol- 
lowing three years. Often, an issue of Pipp’s Weekly refuted claims made in that 
week’s issue of the Independent. Pipp could not hope to compete against Ford’s 
mighty, ready-made, mass-circulation machine, but while he was able, and as 
long as his conscience demanded, he made his newspaper a veritable “mine of 
fact and commentary on the inner workings of the Ford Motor Co[mpany].””! 

Even before the “International Jew” series began, several journalists, includ- 
ing Herman Bernstein, editor of the New York Jewish Tribune, had been working 
to discredit the Protocols. In 1921, the London Times revealed its actual origins 
in three widely reprinted articles. Undeterred, the Independent continued its 


series, goading its targets with defamatory statements and daring them to sue. 
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1.6. Front cover, Dearborn Independent, May 22, 1920 (University of Chicago 
Libraries). 
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When Louis Marshall learned of the Protocols in 1918, he dismissed them as silly 
and unlikely to be taken seriously; in 1920 he had to step in to stop a prestigious 
American publisher, G. P. Putnam’s Sons, from bringing out an American edi- 
tion. That year alone, three other publishers issued English-language versions. 
By the time the refutations appeared, the Protocols had already found a recep- 
tive audience in the United States.” 

The Independent was not the first such screed to appear in the United States, 
only the most widely distributed. Before World War I, nativist writings echoing 
similar themes appeared in such mainstream journals as McClure’s Magazine, 
Harper’s Weekly, and the North American Review. Their common purpose was 
to whip up opposition to Eastern European Jews—as well as Catholics, Greek 
Orthodox, and other non-Protestants—by casting aspersions on their quali- 
fications for citizenship. Together, this propaganda and the ongoing nativist 
crusade to restrict immigration imbued American culture with explicitly racial- 
ized views of Jews. To contemporary progressives, the antisemitic articles in the 
Independent marked Ford as an ordinary racist with extraordinary resources. 
By linking Ford’s influence and cultural importance to the nativist crusade, 
the newspaper gave a patina of legitimacy to assumptions about Jewish unfit- 
ness and racial inferiority. In the words of Howard Sachar, “the Ford assault 
represented the single profoundest shock [Jews] had encountered in twentieth- 
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century America.”” They never saw it coming. 


MARSHALL FOR 
THE DEFENSE 


I fear that our divisions . . . will be our undoing, unless the better element organizes 
in some authoritative way that will impose respect and submission. 


—Rabbi Max Heller, 1920! 


The May 22, 1920, issue of the Dearborn Independent landed in the offices of 
Jewish religious leaders, lawyers, intellectuals, and activists like a series of per- 
fectly timed grenades. Cleveland’s Jewish Independent immediately took up the 
gauntlet, running front-page editorials that provided week-by-week rebuttals to 
the Ford articles. Confusion and uncertainty were typical reactions. “Our people 
are thoroughly aroused,” an Ohio rabbi noted irately, but “they do not know 
what to do.” Other observers saw more ominous signs. Rabbi Max Heller of New 
Orleans warned a friend: “I fear American Judaism is on the eve of an unpalat- 
able battle. Papers like the Chicago Tribune and the Atlantic Monthly give space 
to slanders and reflections upon us; ... the public press has no condemnation 
[for] even so well proved a dolt as H[enr]y Ford.” 

Amplifying the voices calling for action from within the Jewish commu- 
nity was the throbbing silence with which the mainstream press greeted the 
launch of Ford’s antisemitic campaign. The New York Times, Chicago Tribune, 
Wall Street Journal, Atlanta Constitution, Cleveland Plain Dealer, and the Los 
Angeles Times—none of these national dailies printed a word about Ford’s lat- 
est enterprise for weeks or even months after the Independent began attack- 
ing Jews. The inattention of the mainstream press complicated the politics of 
answering Ford. The Jewish communities of America were in a total uproar, but 
no one else seemed to care, at least not publicly. The fact that Ford’s latest stunt 
failed to grab the national spotlight offered cold comfort to the nation’s Jewish 
leaders. They knew that anything Ford did would become news eventually.’ 

Into this vacuum stepped Louis Marshall, lawyer and activist. His law 
firm, Guggenheimer, Untermyer & Marshall, occupied a prestigious space in 
a handsome brownstone located at 120 Broadway in lower Manhattan. As the 


city’s oldest Jewish firm, the partnership drew more than the usual corporate 
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and estate business. Like a magnet, Marshall attracted Jewish causes that required 
legal intervention and advocacy in and outside the courts. The matter of Henry 
Ford and the Dearborn Independent was no different, in Marshall’s view, from 
any of the hundreds of entreaties and dispatches that had come to his desk since 
he began practicing law in 1877. He had only to glance at the headline of the 
May 22 issue—“The International Jew: The World’s Problem”—before decid- 
ing to proceed. He called for his secretary and dictated a telegram.‘ 

Marshall addressed his wire to Henry Ford personally. He did not bother 
to disguise his indignation. The Dearborn Independent, he noted, contained 
“articles which are disseminating antisemitism in its most insidious and 
pernicious form. The statements which they contain are palpable fabrications 
and the insinuations with which they abound are the emanations of hatred and 
prejudice.” Marshall was not content merely to describe the articles as prejudi- 
cial; he went on to warn Ford that the Independent might attract undesirable 
legal attention: “They constitute a libel upon an entire people who had hoped 
that at least in America they might be spared the insult, the humiliation, and the 
obloquy which these articles are scattering throughout the land.” He appealed 
directly to the idea that in America free people should not have to worry about 
being smeared so intolerably. Marshall pleaded with Ford to assure the coun- 
try that the newspaper did not represent Ford’s own beliefs: “I ask you from 
whom we had believed that justice might be expected whether these offensive 
articles have your sanction, whether further publications of this nature are to 
be continued, and whether you shall remain silent when your failure to dis- 
avow them will be regarded as an endorsement of them by the general public.” 
In his final sentence, Marshall spoke for all the nation’s Jews: “Three million 
of deeply wounded Americans are awaiting your answer.” 

Marshall’s majestic voice and ringing argument might have signaled to 
Ford that a formidable person, one unintimidated by power and wealth, led 
American Jews. Louis Marshall represented the pinnacle of German Jewish 
acculturation and socioeconomic attainment. His life was an immigrant suc- 
cess story; like Ford, he was a second-generation American. Suffused with the 
heady ideals of American constitutional law as a teenager, he extolled them 
loyally and constantly as an adult, convinced that Jews belonged as Americans. 

In his life, work, and faith, Marshall carefully balanced Jewish identity with 
the obligations of American citizenship. He advised Jews to be Americans first 


and to maintain their Jewish faith proudly, because he saw no contradiction 
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between secular citizenship and religious belief. “I am not one who believes in 
distinctions of race, creed or nationality,” he declared. “[W]e are all American 
citizens, of equal rank, character and quality, equal in right and equal in duty 
and obligation,” he reiterated during World War I.° This conception of equality, 
however firmly grounded in American law and constitutional theory, remained 
elusive in the early twentieth century, as long as white Protestants identified 
Jews as a separate religious and racial caste. Certainly printed and spoken 
speech freely articulated the ancient suspicions and hatreds that attended Jews 
wherever they lived, but American barriers to equality left a bitter aftertaste. 
Yet Marshall’s accomplished career—as well as those of other distinguished 
American coreligionists—came to embody the best hopes of American Jews 
for attaining civic equality; for dissolving the offensive beliefs that reinforced 
discriminatory practices; and most essentially, for finding a way to become fully 
American while remaining Jewish. By the time the Independent appeared, Louis 


Marshall was the unquestioned leader of American Jewish civil rights activism. 


Born on December 14, 1856, in Syracuse, New York, Marshall was the oldest 
of six children, the scion of one of the first German Jewish families to settle in 
upstate New York. Seven years Ford’s senior, he held the advantages of edu- 
cation and intellectual sophistication over the automaker when their tangles 
began. Indeed, it could well have been Marshall, who was one of America’s most 
prominent Jews by the end of World War I, whom Ford intended to bait with 
the Independent's hook. 

Like Henry Ford, Marshall rose from humble beginnings. His father, “pen- 
niless and barely able to read or write,” immigrated to the United States in 1849, 
after continental political revolution and rising nationalism broke up the insu- 
lar Jewish communities dotting the German countryside. Louis’s mother, Zilli 
Strauss, also endured the rough two-month Atlantic crossing from Germany, 
arriving in New York in 1853 at the age of twenty. The two met in Syracuse, mar- 
ried in 1855, and promptly settled into the familiar rhythms of domestic life.’ 
To support his wife and their six children, Jacob opened a leather and tanning 
business that thrived as the town grew before the Civil War.’ 

Louis’s childhood was braced by the staple ingredients of the American 
dream: a stable, intact family; doting parents who primed their son to succeed; 


and the assuredness and confidence that comes from economic stability and 
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emotional comfort. While her husband fulfilled his responsibilities as a trader 
and businessman, Zilli Marshall lavished love and intellectual stimulation on 
her children. Intelligent and self-educated, Zilli saw herself as her children’s 
primary teacher and the caretaker of their heritage. In that vein, she “[kept] 
alive a spirit of Judaism” and refused to learn English, even for her children. 
As Marshall remembered, “I spoke German before I knew a word of English, 
and so long as my mother lived (she died in 1910) I never spoke to her otherwise 
than in German.” As Zilli worked in the family home, her sons read aloud to 
her, in German, the works of Schiller, Scott, and Hugo; while she rested, Louis 
recited to her from memory.’ 

Most important of all, Jacob and Zilli encouraged Louis to pursue his educa- 
tion. They recognized his “zest for knowledge” and compensated all they could 
for the time he spent away from school helping his father. By the age of eight, 
he was keeping his father’s books; as he grew older, he performed more physical 
labor, “salting hides and calfskins” in the tanning shop. The Marshalls sent him 
to the Syracuse public schools and also to private German and Hebrew schools. 
Eventually he learned six languages, including French, Greek, and Latin. Later, 
when he was well into his fifties, Marshall learned Yiddish to improve com- 
munications with the Russian and Polish Jewish immigrant communities in 
lower Manhattan. Intellectually voracious, he “read everything within reach” 
and sought out still more diversions.” 

One of the favorite pastimes of Syracuse teenagers was to form debating 
clubs. Louis joined at the age of twelve and jumped into the fray with the older 
students. More often than not, their topic was the U.S. Constitution. Louis 
immediately developed a passion for the text, its meaning, and its history: 
“I became engrossed in the creation of this new nation; [I] was eager to learn 
how its laws had been drawn and its institutions founded.” He waxed gran- 
diloquent in his later reminiscences: “I saw the beauty of the American ideal. 
Its glory illuminated my life. I determined to defend America and American 
principles with all my soul.” Debate club was early training for the legal career 
he had already decided to pursue." 

Marshall’s path from debating club to the bar charted the usual route for a 
nineteenth-century law student. After high school, he apprenticed for two years 
for a local lawyer. The office afforded a view of a square that had once served 
as the Syracuse village hay market, where his father’s customers parked their 


wagons when they came to town. Marshall “ran errands, served papers, swept 
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the floors, and built the fire,” menial tasks that were essential for the office’s 
smooth operation. He also spent long stretches of time in the office and next 
door at the courthouse library “zealously read [ing] all the books, even the old- 
est and dustiest ones and those no longer in use.” 

His quick study and impressive recall caught the attention of local lawyers 
and a prominent judge, William C. Ruger, who later became chief justice of the 
state’s highest court, the court of appeals. One day during Marshall’s appren- 
ticeship, the firm was in court, trying a case involving the Erie Canal. An old 
precedent with a complicated set of facts was invoked. Judge Ruger was eager 
to see the original opinion to compare the two cases, but the court’s librarian 
was unable to locate the volume. A search failed to locate the book. “The law- 
yers were anxious to go on,” a reporter later noted, “but the Judge insisted upon 
the document.” Just then, a “small, earnest Jewish boy got up from a nook in 
a corner. ‘I think, judge,’ he said, blinking and swallowing his Adam’s apple 
assiduously, ‘I can get you a copy of what you want. . . . It’s in some old papers 
over in Mr. Smith’s office.’ He grabbed his hat and hustled out. The [lawyers, 
both] deans of New York State law, sat and looked at each other. When the boy 
came in, clutching Moore’s report and mopping his brow, Ruger took another 
chance. ‘What I’m anxious to get, he said, ‘is [a] reference on struck juries. “Oh, 
yes, sir, said the boy, Tve just been looking up struck juries. Pll write you out a 
list of references. Most of them are here in the library, but they take a little time 
to find’ He got out his pencil and set to work.” The boy was Marshall, whose 
reputation eventually eclipsed those of everyone else in the room that day.” 

In September 1876, not yet twenty years old, he matriculated at Columbia Law 
School in New York City. He did not intend to stay long. Taking the first-year 
classes in the afternoon and the second-year classes in the mornings, Marshall 
finished the required two-year course of study in one year. The dry rules of 
judicial decisions—what most students labored to commit to memory—were 
for Marshall the raw materials of a mental library he had been building since 
childhood. Professor Theodore Dwight, head of the law school, quickly learned 
that he could call on Marshall to supply his class with the case name, citation, 
and even exact page number for any principle of law decided by any New York 
court. Because the law school required two years’ residence to award a diploma, 
Marshall never formally graduated. It hardly mattered. Then he encountered 
another roadblock: he could not sit for the bar examination until he turned 


twenty-one. While he waited, he freelanced himself to other lawyers, writing 
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briefs to support himself. In early 1878, finally licensed to practice, he returned 
to Syracuse, where he joined Judge Ruger’s law firm." 

Marshall quickly established himself as one of the state’s leading consti- 
tutional lawyers. Between 1878 and 1896, he argued at least 150 cases before the 
court of appeals, the state’s highest court. In 1890, he served on a commission 
to revise the state’s constitutional provision dealing with courts and in 1894 
gained election to the state’s constitutional convention. In 1915 he would be 
elected to another. With a “consistency that verged upon inflexibility,” he pro- 
moted reforms that clarified the jurisdiction of the lower courts and rational- 
ized the appeals process. He worked fifteen-hour days, becoming so familiar 
with state and federal constitutional cases that he could “dictate a brief, citing 
cases and quoting from opinions without leaving his desk or looking at a law 
book.” It was a skill entirely of a piece with reciting Schiller’s poems for his 
mother. His local fame was established beyond dispute when he represented a 
Catholic priest in a proceeding before a tribunal of the Catholic Church. The 
case required a brief and an oral argument, both rendered in Latin." 

The home life in which he found refuge and comfort enabled him to dedi- 
cate himself completely to his profession and his clients. During this time, one 
of his law clerks later observed, “he had little outside interests except his pro- 
fession.” With his material needs and domestic comforts provided for, he was 
free to put in inhuman hours at the office each day and to remain apparently 
disinterested in a social life apart from his parents’ established routines and 
contacts. As long as he lived in Syracuse, marriage remained a distant prospect. 
While he lived at home, Louis continued to observe Orthodox Judaism dutifully 
with his parents, although while in law school he had embraced the liberal- 
ism of Reform Judaism. Social and religious life in Syracuse revolved around 
Zilli Marshall. His mother’s strong influence hardly diminished once Mar- 
shall attained adulthood and embarked on his profession; in 1928, he declared, 
“[L] ooking back seventy-two years I can say without any qualification that she 
was the greatest influence upon my life.” For him, “Syracuse was a comfortable 
place in which to live, not entirely detached from the rural environment, and 
with the surrounding hills always in view.”!° 

As Marshall’s portfolio ranged beyond local corporate matters, he became 
acquainted with other nationally prominent Jewish lawyers. In 1891, he and a 
carefully chosen delegation urged President Benjamin Harrison to intercede 


with Russia on its treatment of Jews, an issue of growing concern after brutal 
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pogroms in 1881. A case involving Jewish philanthropy and a contested will took 
him to Philadelphia, where he sought out Mayer Sulzberger, the distinguished 
common pleas court judge, and Cyrus Adler, the first American-trained Ph.D. 
holder in Semitics, at that time a curator for the Smithsonian Institution. Sulz- 
berger referred Marshall to Randolph Guggenheimer, partner in the New York 
law firm of Guggenheimer and Untermyer, to help with Marshall’s case, but the 
men had even more to connect them. Guggenheimer’s partner and half brother, 
Samuel Untermyer, had been Marshall’s classmate at Columbia; the two had 
traded cases since leaving law school. At Untermyer’s behest, Guggenheimer 
extended Marshall an offer that changed his life.” 

In the fall of 1894, Guggenheimer invited Marshall to come to New York 
City and join his firm. The position offered him higher professional status and 
greater financial prospects than anything left for him to accomplish in Syra- 
cuse. The job promised more than greater material reward, however; it gave 
Marshall a national platform for his growing interest in Jewish civil rights in 
a city that was swiftly becoming the epicenter of legal activism. Still, it was a 
momentous decision. Marshall’s contemporaries wondered at his decision to 
leave Syracuse, the hometown he loved, where his life was so well established 
and where he stood anointed as the “plumed knight” of the Syracuse bar. But 
once he arrived in New York in the fall of 1894, in Edith Wharton’s New York, 
with its overt social hierarchies and polite antisemitism, he wasted no time in 
creating a new domestic life.’ 

Here, too, the firm provided. Samuel Untermyer introduced Marshall to 
Florence Lowenstein, a young Untermyer cousin. Eighteen years Marshall’s 
junior, Lowenstein was New York City born and bred, the eldest daughter of a 
Prussian dry-goods dealer and his American-born wife. The courtship proceeded 
apace. He was wealthy and professionally established; she was well educated 
and came from a respectable family. By February 1895, the two were exchang- 
ing formal notes. Lowenstein assured her suitor that she was “grateful” for his 
attentions. Marshall proceeded deliberately: “Availing myself of the welcome 
which you have accorded to me, I must ask you not to deem me too persistent, 
if I request you to receive me on Saturday evening—I have much to say to you.” 
A week later, he proposed, and her acceptance made him giddy: “My darling 
Florence: After leaving you last night, I met a picture of my former self com- 
ing up the avenue—a poor, untouched, unhappy, former bachelor. No joy of 


humanity was on his countenance—cold and impassive . . . . How changed a 
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man I am, from the one I was—the one I have just described. . . . Oh that I could 
at this moment gaze into that soulful face, into those loving eyes and pour out 
my heart in kisses! Impatient to meet once more, Iam your Louis.” They mar- 
ried on May 6, 1895, Florence’s twenty-first birthday. Nearly every day of their 
engagement, Louis wrote to his intended and pleaded with her to reciprocate 
“if not for the present, [then] for the sake of the future.” 

Marshall’s hurry was understandable. Thirty-nine at the time of his marriage, 
he was eager to begin his life as Florence’s husband. The new couple moved into 
a lovely home on the Upper East Side, and Florence joined Louis for services 
at Temple Emanu-El, New York’s oldest Reform congregation and the nation’s 
largest synagogue structure, then located at Fifth Avenue and East Forty-Third 
Street. The Marshalls swiftly welcomed children, whom they educated at the 
New York Ethical Cultural School—a departure from the traditional Hebrew 
schools Marshall attended as a child. James, born in 1897, followed his father into 
law and joined his father’s firm. Ruth, the only daughter and her father’s special 
confidante in his later years, was born in 1898. In 1920, she married Jacob Bil- 
likopf, the executive director of the Joint Distribution Committee for the Relief 
of Jewish War Sufferers. Robert, born in 1901, became an outspoken advocate of 
wilderness preservation from his post in the U.S. Forest Service. George, born 
in 1904, earned a Ph.D. in economics and became a pioneer in the American 
civil rights movement after World War II. He served jail time for refusing to 
name names before the House Un-American Activities Committee in 1946.”° 

Louis and Florence were proud parents of the children they groomed to 
accomplishment and distinction. But time was not a friend to them. The Mar- 
shalls had exactly twenty-one years together. In 1915, Florence fell ill with breast 
cancer; in May the following year she succumbed at the age of forty-two. By 
then, with both his parents gone, Louis was left once again to devote himself 
entirely to his work and, in time, to enjoy his grandchildren.” 

After his wife’s death, Marshall pursued a solitary, work-focused routine 
and by all accounts sported a modest outward appearance. “Louis Marshall 
never lived like the millionaire he was,” according to the New Yorker. He “never 
owned an automobile” and wore his hats until the felt gave out. Friends often 
saw him riding the subway to work and scanning the newspaper for baseball 
box scores. He gave generously to Jewish philanthropic organizations for relief 
work in the United States and Europe and was notoriously thrifty: “[H]e would 


save stamped, addressed envelopes received from businesses... and use them 


2.1. Louis Marshall with his father, Jacob Marshall, and his son, James Marshall, 
ca. 1900 (courtesy American Jewish Archives, Cincinnati, Ohio, Collection 
No. PC-2875). 
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in his personal correspondence.” He kept an extensive home library, where he 
did the bulk of his reading and writing. One indulgence he permitted himself 
was the accumulation ofa sizable collection of valuable art, which adorned the 
walls of his residence.” 

Marshall had an outsized personality to go with his high-powered career. 
He was a character among his friends; he was a curmudgeon to strangers with 
the temerity to impose on his time. “Usually kindly, even jovial, his profanity 
was matchless when aroused. He sometimes even startled banquets and lun- 
cheons with purple phrases.” Marshall enjoyed writing poetry and delighted 
in producing sonnets for his granddaughters. “A few of these were published 
anonymously. He occasionally wrote humorous sketches in dialect and read 
them to friends.” Despite these softer edges, people around him knew better 
than to cross him or contradict him. His sometimes imperious affect drew the 
moniker “Louis XIX,” and a friend coined the ironic phrase “Marshall law” to 
describe his imperious, unilateral negotiating style.” 

With his impressive record, he expected deference and became accustomed 
to winning. He accepted losses with grace, perhaps because he did not lose 
often. He embodied, again much like Ford, the values of his time, particularly 
on economic issues. His specialty was defending corporations from legislative 
price and wage regulations. That remunerative part of his practice enabled him 
to take other types of cases on principle: “So devoutly did the noted lawyer 
revere the Constitution that he regarded anyone who broke an amendment, 
including the Eighteenth, as practically guilty of treason. A die-hard Republi- 
can, he would defend anyone of any party if it were on constitutional grounds.” 
Marshall even defended socialists thrown out of the New York Assembly: “He 
had no use for Socialists but he did for their constitutional rights. He defended 
the Civil Liberties Union. Often he took such cases without a fee, and once he 
said he would be willing to pay for the privilege.” 

His constitutional values were in accord with the conservative drift of the 
era and of American law. He did not worry about being out of sync with direc- 
tion of institutions and politics, and so he could occasionally champion an idea 
as radical as civil rights without jeopardizing his professional standing. In the 
words of Oscar Handlin, Marshall sought “always to elevate laws above men and 
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to avoid the hysteria of mass action.”” He consistently worked his civil rights 
activism into the broader fabric of his legal conservatism, defining the rights 


of immigrants, African Americans, and Jews as part of the larger panoply of 
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the rights inherent in American citizenship. By refusing to countenance racial 
distinctions, he believed, American law would secure the rights of property and 
contract exactly where they belonged—at the top of the constitutional pyramid. 

There was one issue, however, that Marshall could not entirely resolve. 
His social position and wealth did not immunize him from the cultural dis- 
sonance that Jews—even native-born citizens—experienced in the United 
States. Marshall, who constantly argued that immigrants had a duty to accul- 
turate swiftly, was himself caught between his ancestral roots and his intense 
desire to be accepted as unreservedly and wholly American. Marshall dealt with 
that tension by bringing the influence of German and Jewish culture to bear 
on his public life and activism. The elite German Jews of New York “looked to 
Germany as one of the sources of their culture,” according to Oscar Handlin. 
“Yet they were also acutely conscious of the Americanizing influence of their 
environment and approved of it.” They approved of it, perhaps, because they 
believed that the fundamentally egalitarian thrust of American society offered 
a real chance for achieving what they had never been able to accomplish in Ger- 
many: a fuller integration of social and cultural citizenship.” 

Marshall spent his career trying to balance the competing loyalties of 
nation and faith. On the one hand, he proclaimed his civic allegiance in every 
case he argued before the bar. On the other hand, what his forebears had faced 
in Germany—the “articulate struggle to live with a plurality of identities and 
cultures”—was not significantly different from the challenges facing even the 
“best Jews” in the United States. Most American Jews of German descent saw 
little contradiction between the requirements of their faith, which was itself 
undergoing thorough doctrinal and liturgical transformation, and the obli- 
gations of citizenship. Marshall consistently preached that there should be 
no “Jewish bloc” or “Jewish vote” in American elections: “[F]or years I have 
insisted that there is not and must not be a Jewish vote. .. . [W]henever Jews 
perform the sacred duties of citizenship it must be as unlabeled Americans. 
I have vigorously opposed the organization of Jewish political clubs. . . . Jews as 
individuals should regard it as a solemn duty to take part in elections and to vote 
according to their personal political convictions.” Of course, by the late 1920s, 
when he made this remark, there was no mistaking the fact that Jews voted in 
readily identifiable blocs and that both major parties strategized accordingly.” 

As Cyrus Adler, himself an exemplar of acculturation, noted in 1930, “[I]n 


the new land in which opportunity was granted, and at a time when freedom 


64 PARTIES AND PLAYERS 


was a real ideal, [German Jews] became fervid Americans. Not being morbidly 
introspective, they found no contradiction between this state of mind and that 
of deep attachment to their ancestral faith.”** But Jews faced continual opposi- 
tion from those who did. Most non-Jewish white people thought that no Jew 
could ever become fully American. The tendency among elite German Jews 
to dismiss the notion that Judaism could be perceived as incompatible with 
American civic loyalty led them, and Marshall in particular, to underestimate 
the degree of opposition to Jews’ full inclusion in society. Thus, the acknowl- 
edged champion of the Jewish people in America unintentionally put himself 
in the strange position of minimizing what it was about Jews that made them 


prone to discrimination. 


By the time Ford’s newspaper began attacking Jews, the dangers they faced 
had become more real than they had been in Marshall’s youth. Everything he 
had done in his career and all the trappings of his life on Manhattan’s Upper 
East Side—the comfortable home, the book-lined study, the valuable art 
collection—might have entitled Marshall to think, on some level, that individuals 
with native gifts and the ambition to realize their potential could achieve suc- 
cess in America. Yet Americans’ perceptions of Jews worsened as the nineteenth 
century drew to a close. Civil rights for blacks took promising shape in the Civil 
War constitutional amendments, only to wither on the vine as state and federal 
courts cut back on equality for racial minorities during and after Reconstruc- 
tion. New waves of immigration from new areas of the world introduced ten- 
sions into the Jewish community and heightened the sense of difference that 
white Americans used to distance themselves from Jews.” 

Americans’ willingness to accept the Jews already in their midst coexisted 
uneasily with the seemingly immutable concepts of race and color that defined 
late-nineteenth-century social life. Indeed, white European Americans hedged 
their acceptance of Jews as political equals by consistently regarding Jews as 
racially distinct from themselves. In this habit the dominant group acted on 
long-standing attitudes. Unbridgeable religious differences and perceptions of 
Jews as preoccupied with money contributed to the widely held view of Jews as 
unassimilable and thus incapable of becoming loyal American citizens.” The 
perception of Jews as a separate group, religious, racial, and otherwise, was fed 


by aseries of developments in Europe, particularly Germany, that alarmed Jews 
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who felt they had safely established themselves in America, some near society’s 
upper echelons. 

The first of these sobering developments was the rise in Germany of an 
expansive, extended hate literature directed at Jews. This new wave of published 
bigotry led to the coining of a new word: antisemitism, meant “to describe 
and justify (‘scientifically’) anti-Jewish propaganda and discrimination.” The 
fact that this racial hatred came out of Germany was particularly disturb- 
ing to German American Jews, who made up the vast majority of the Jewish 
population in the country at the time. According to Jonathan Sarna, “What 
made this situation even worse was that antisemitism and particularly social 
discrimination soon spread to America’s own shores. Anti-Jewish hatred was 
certainly not new to America, but Jews had previously considered it something 
of an anachronism, alien both to the modern temper and to American democ- 
racy.” The cautious optimism that Jews felt since the Civil War began to ebb, 
overtaken by an increase in the scale and frequency of social discriminations 
against them. Hotels, resorts, and theme parks began to turn Jews away after 
welcoming them for years.” 

The second development was the wave of violence against Jews in the Russian 
Empire following the assassination of Tsar Alexander II in 1881. Mobs attacked 
Jews while the forces of order failed, or failed to try, to stop the pillaging. The 
destruction of Jews’ property and the attacks on their towns, together with 
Alexander III’s renewal of policies designed to make life even more miserable 
for Jews, unleashed the greatest migration in Jewish history. Jews departing 
Russia and Eastern Europe for the United States at this time came in num- 
bers large enough to cause alarm in major eastern cities where they initially 
settled. Between 1881 and 1900, 675,000 Jews entered the United States, more 
than doubling the number of Jews already living in the country. Significantly, 
most of these new immigrants came not from Germany or Central Europe 
but from Eastern Europe, Russia, Russian Poland, Galicia, and Romania. Ger- 
many’s Jews, having achieved full emancipation and greater economic inclu- 
sion, all but stopped coming. The result was that the two great waves of Jewish 
immigrants—pre— and post—Civil War—shared little aside from their 
faith. And even that, in view of Reform Judaism’s advances among German 
American Jews and the strength of Orthodox Judaism among the newer 
arrivals, did not supply the common currency that might have helped smooth 


the social and cultural transitions of immigration.” 
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These immigration trends led to what Leonard Dinnerstein has called “the 
emergence of an antisemitic society” between the Civil War and the turn of the 
twentieth century, a time when stereotypes, racialized perceptions of Jews, and 
the ancient mythology that fed religious animosity all hardened in American 
politics and popular culture. Huge groups of Orthodox Jews from outside the 
usual European points of origin clustered in American cities, living in squalor 
and earning meager wages as peddlers and traders, pawnbrokers and tailors. 
The Jewish population in New York City exploded from eighty thousand in 
the 1870s to nearly 1.5 million by 1915, comprising 28 percent of the city’s pop- 
ulation and making it the largest urban concentration of Jews in the world. 
Although whites perhaps all saw the same thing when they looked at Jews, these 
new arrivals from Eastern Europe were hardly a monolithic bunch; they were 
divided by religious issues, social tensions, and old prejudices. In the districts 
of Manhattan where they clustered, Jews lived in “clearly demarcated sub- 
ethnic districts.” They maintained traditional standards of dress and appear- 
ance, spoke and wrote in Yiddish, and showed decidedly less inclination to 
become acculturated than their German predecessors.” 

Even if such an existence marked for most only a temporary stage in a 
longer journey, it reinforced stereotypes of Jews that already studded popular 
literature and the press. Shakespeare’s Shylock and Charles Dickens’s Fagin 
supplied Americans with a ready image of Jews as contemptible hucksters and 
dishonest opportunists. These cultural signals and the new immigrants reawak- 
ened the antisemitism of the Civil War era and cranked its volume higher than 
ever. Anthropologists coined new theories of racial character and identifica- 
tion to substantiate the subordination of Jews to Christian whites, just as they 
had done to justify the enslavement of blacks earlier in the century. The situ- 
ation Jews faced in the final years of the nineteenth century was unwinnable: 
“Most unforgivable was their religion; but also in education, manner of dress, 
culture, in their very occupations, they were different. . . . In brief, they were 
nonconformists, no matter how much they wanted to be Americans.” Social 
critics lumped Jews with the Chinese, Hindis, and other East Asians in calling 
for an end to the nation’s open door policy and for new restrictions on immi- 
gration. Nativism, religious bigotry, and scientific racism were on the march.’ 

These developments caused a major shift in the status and degree of wel- 
come that established Jews had come to expect in their native and adopted 
land. Gentiles tended to lump the strange-looking and strange-sounding 
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Russian immigrants in lower Manhattan with English-speaking German 
Jews and even native American-born Jews of Western European descent. As 
a result of white non-Jewish European Americans’ disinclination to recog- 
nize the many religious, social, linguistic, political, and economic differences 
among Jews in America, the new impulse toward restrictive immigration and 
social and economic discrimination hit all Jews, however Americanized they 
had become. As Judith Goldstein notes, in “housing, resorts, private clubs, and 
schools, the community-at-large had restricted the choices of American Jews.” 
Jews of German, Spanish, and Portuguese descent who had lived in the United 
States for decades were increasingly “social[ly] vulnerab[le]” as white Ameri- 
cans reacted to the influx of Southern and Eastern European Jews.” 

The situation bred resentment on all sides. Jews who traced their families 
to Western Europe held much more wealth and all of the social status, whereas 
Russian Jews far outnumbered all other Jewish subgroups in New York City by 
1905. German Jews owned many of the factories in which the newcomers found 
work. The social elites of American Jewry “followed the contemporary model 
of the Gentile community by excluding the Russian Jews from their clubs, 
schools, and leadership positions in the A[merican] J[ewish] C[ommittee] 
and other German-Jewish organizations” that formed shortly after the turn 
of the twentieth century.” 

Social exclusion of Jews accelerated after 1880. In particular, the urban 
upper classes worked to put as much distance between themselves and Jews 
as they could. Hotels, resorts, private schools, and exclusive communities of 
summer homes in the Northeast all sided with the upper crust. “By the early 
1880s,” Leonard Dinnerstein observes, “social discrimination against Jews was 
obvious wherever prominent members of Gentile society gathered in cities like 
Los Angeles, New Orleans, Mobile, Portland, Oregon, Cincinnati, Columbus, 
Akron, Cleveland, Denver, Philadelphia, Rochester, N.Y., and, of course, Boston 
and New York.” Many Jews found these petty practices and discriminations 
infuriating and said so publicly. Others took refuge in their own institutions, 
schools, and social circles. The American Hebrew, a newspaper reflecting the 
perspective of “well-to-do, reform-minded Jews,” commented editorially that 
separation appealed to Jews, too: “We have our own social circle . . . we are 
not desirous of seeking other circles—certainly not when unwelcome there.”*” 
From where he worked and lived in New York City, Marshall witnessed 


the rise of a new wave of racial hatred toward Jews and monitored a growing 
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literature that argued that Jews were racially unfit for inclusion in America. 
“Many of the upper- and middle-class Americans,” Dinnerstein writes, “regarded 
some of the new immigrants as barbarians.” Old and new periodicals, journals, 
and newspapers produced the muckraking journalism that forced the passage 
of much-needed federal reforms, but they accompanied these crusades with 
a torrent of antisemitic publicity and comment that clearly shifted the blame 
for public corruption and urban decay to Jews, many of them too poor to own 
property, much less profit from corporate greed. Despite evidence to the con- 
trary, observers insisted on declaring Jews unclean, uneducated, and prone to 
illness and premature death.** Such demeaning descriptions fed white non- 
Jewish Americans’ tendencies to regard Jews as racially inferior. After 1900, 
their widespread dissemination began to fuel more than mere expressions of 
denigration. 

In 1902, at the height of a long, hot Manhattan summer, the funeral for Jacob 
Joseph, a prominent Orthodox rabbi, took place on the Lower East Side. That 
neighborhood had long attracted Jews from Russia and Eastern Europe, and a 
sharp uptick in new arrivals between 1900 and 1902 increased social tensions 
in the area. Those who could move out did so; but poorer immigrants lacked 
mobility. As Rabbi Joseph’s bier passed a printing press factory, workers hung 
out the windows, shouting insults. Eventually they began to throw “screws, 
bolts, and nuts” at the nearly twenty thousand mourners. Some in the procession 
burst into the plant, demanding satisfaction; they were “swept out by the use of 
a fire-hose.” Factory managers then called police, who responded by attacking 
the crowd that had already resumed the trip to the cemetery. The resulting riot 
pitted Jews against the police, who beat savagely anyone within reach of their 
clubs while shouting antisemitic slurs. For decades, historians have presumed 
that Irish Catholics were to blame for the riot, but a more recent examination 
of census and arrest records shows that the preponderance of workers in the 
plant and those jailed after the riot were, in fact, of German descent.” 

New York’s various Jewish communities came together over this incident. 
In public demonstrations, they demanded that the mayor investigate and dis- 
cipline the police, whom they regarded as abusive and unresponsive to com- 
plaints in their neighborhoods. A five-person committee was appointed, and 
Marshall, the city’s most prominent Jew, was included on the panel. Within 
two months, the committee delivered its report to the mayor, a report Dinner- 


stein calls “a devastating indictment of the police.” The report recommended 
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disciplinary action against rank-and-file officers who had participated in the 
riot and found the captain whose slurs had inflamed the beat officers guilty of 
dereliction of duty. Still, the officers were acquitted of criminal charges, and 
the captain was permitted to resign.“ 

Marshall was satisfied with the results of the oversight process: “[T]he 
effect has been most salutary, the Jewish people being now protected by the 
police against similar outrages, where before, their complaints were unnoticed. 
Moreover, they now receive better treatment in the police courts.” Marshall’s 
analysis of the Joseph incident emphasized the symbolic politics of the may- 
oral commission’s report and minimized the continuing brutal treatment that 
Jews commonly received from police: “[I]t was demonstrated to the satisfaction 
of the entire world,” Marshall wrote in 1902, “that the infamous charges that 
had been made, that the Jews were the aggressors, were utterly without foun- 
dation.” He took satisfaction in the condemnation by “the press of the entire 
country” of those responsible for the violence, because he believed, “[i]n this 
country public opinion is the greatest power for good.” Marshall thought that 
the strength of public opinion would ensure that “the rights of the Jews will 
be better safe-guarded than they could be by an army of soldiers.”"’ In short, 
Marshall believed that if Jews could win respect and fair treatment in the prov- 
ince of public opinion—if outrageous charges against Jews could be debunked 
through spoken and published speech—no further action, legal or otherwise, 
would be necessary. It was a legal and public relations philosophy that would 
meet its greatest test from Henry Ford and the Dearborn Independent. 

Before that test came, Marshall deployed this approach in a number of con- 
troversies involving the civil rights of American Jews. In most cases, he was able 
to manage matters according to his studied preferences of avoiding litigation 
and other undignified forms of public outrage. Instead, Marshall honed his 
leadership skills, worked behind the scenes, and maintained throughout that 
he labored on behalf of the constitutional rights of all Americans—not merely 
of Jews. The case of Russia’s treatment of Jews traveling on American passports 
ended in triumph for Marshall’s strategies and tactics in nearly every respect. 

Russia’s late-nineteenth-century pogroms ticked off a surge of travel not 
just to the United States but also back to Russia. American businessmen with 
commercial interests wanted to inspect their properties in Russia between the 
periodic outbreaks of violence. Others were anxious to check on family mem- 


bers, perhaps help them emigrate. For years, the tsar’s officials had been in the 
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habit of interviewing all American visitors on their arrival. Their intention was 
to determine which Americans were Jews and deny them entry into the coun- 
try. This practice violated an 1832 commercial treaty that guaranteed citizens of 
either nation the right to enter and conduct business “with the same security 
and protection as natives of the country . . . on condition of their submitting 
to the laws and ordinances there prevailing.” When Russian consular officials 
in the United States adopted this practice during the 1890s, depriving Ameri- 
can citizens of their rights on U.S. soil, Jewish leaders prevailed on successive 
presidential administrations to condemn it.” 

Brushing U.S. protests aside, the Russians continued the practice. Then a 
second, bloodier wave of pogroms “rolled across western Russia” in late 1905 
and 1906. More than seven hundred towns and villages were attacked, and more 
than two hundred thousand people died or were displaced. The violence pro- 
duced another intense wave of emigration; this time, unlike the 1880s, nearly 
all of it came to the United States. Jewish Americans sought to help victims 
of violence and persecution in Russia, but they found it difficult to organize 
private relief efforts without a central organization or established body to 
coordinate fund-raising and manage logistics. The violence, particularly the 
graphic reports emerging from the town of Kishinev in 1903, spurred leading 
Jews to put together a permanent organization. The American Jewish Com- 
mittee (AJC) would serve philanthropic and relief causes at home and abroad 
and defend against antisemitic discrimination wherever it threatened the civil 
rights of American Jews.” 

Marshall, ever at the forefront, took advantage of the prevailing mood. 
Organization “is in the air,” he observed. It was also not far from his finger- 
tips. In late 1905, he persuaded his friends to form a national defense organi- 
zation that would “represent every shade of Jewish opinion in this country, 
and which [would] fairly represent the consensus of Jewish opinion.” Yet it 
was no less important, as Marshall said, “to avoid mischief” of the sort that 
arose when too many cooks tried to run the kitchen. The distinguished Phila- 
delphia judge Mayer Sulzberger was elected president, and Marshall accepted 
the office of vice president, a role that ensured him an influential voice in the 
new organization’s affairs. By ensuring that the AJC drew its members from 
the same social and professional elites in which he traveled and by squelching 
rival organizations before they got off the ground, Marshall ensured that his 
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circle of intimates controlled the AJC; how it was run; and most important, 
how representative it would be.“ 

This last point became a serious bone of contention among Jewish leaders 
not ten years later, when World War I presented novel questions and tested the 
cohesion of Jewish leadership in ways unanticipated at the AJC’s founding. The 
group was often criticized as elitist and deaf to the concerns of the majority of 
American Jews, specifically those from Southern and Eastern Europe. The AJC’s 
critics formed the rival American Jewish Congress in 1918 to be more broadly 
representative of Jews, whatever their ethnic origins. At the time of the AJC’s 
founding, however, Marshall prevailed in limiting its scope and mission. In 
February 1906, fifty-seven invited guests from all over the country convened 
in Philadelphia to organize the AJC. Their plan, in the words of former U.S. 
ambassador Oscar Straus, was “to aid in securing the civil and religious rights 
of the Jews in all countries where these are denied or endangered.” It could not 
be claimed that these men (and men only) spoke for the Jewish masses, but 
the delegates saw themselves as a cross-section of American Jewish leadership. 
Decision-making authority was vested in an executive committee consisting 
of the AJC’s constitutional officers and regional representatives selected by its 
president. At the outset, the AJC identified only three issues that merited atten- 
tion and resources: assisting the victims of pogroms in Europe, pressuring the 
U.S. government to obtain fair and equal treatment for Jews holding American 
passports, and raising funds for humanitarian relief and philanthropic pur- 
poses. This limited commission, in the words of Jacob Rader Marcus, “proved 
efficient and successful. [The AJC] reached out to help Jews in Morocco and 
Turkey as well as Russian refugees. It struggled with some degree of success to 
fend off anti-immigration legislation and defeated those forces in the United 
States that had set out to classify would-be Jewish immigrants as ‘Asiatics’ (the 
United States had been excluding Chinese since 1882).”*° Under Marshall, the 
AJC sought to deploy influence discreetly rather than engage in confrontational 
politics or lawsuits—with mixed success. 

Marshall used that approach to resolve the Russian passport question. 
Despite the pressure exerted at high levels by Jacob H. Schiff and Oscar Strauss 
for more than two decades, no American president wanted to abrogate the 
Russian commercial treaty of 1832. On May 28, 1907, Secretary of State Elihu 
Root appeared to capitulate to the tsarists entirely when he issued a circular 
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letter informing travelers that no passports would be issued “to former Rus- 
sian subjects or to Jews who intend going into Russian territory, unless [the 
State Department] has assurance that the Russian Government will consent 
to their admission.” This policy, Marshall protested to Secretary Root, “with- 
holds from [American Jews] one of the privileges of citizenship if they harbor 
the intention of visiting Russia without having first secured the consent of the 
Russian Government. All other citizens, of whatever race or creed, are assured 
an unlimited passport, and are guaranteed the absolute protection of our flag.” 
This was typical of Marshall’s approach: treat all citizens alike, whatever their 
race or religion, including those who happen to be Jewish. The passport ques- 
tion was not a Jewish question; rather, it was a matter of guaranteeing equal 
rights to all who traveled under American passports. This lawyerly approach 
attracted criticism, some of it from within the AJC. In turn, Marshall began 
to lose patience with people who feared offending the Russians. In 1908, five 
years after the Kishinev massacre, he complained, “[W]e are getting to be too 
damned diplomatic.” 

President Taft, however, was no more inclined to abrogate the treaty than 
his predecessors, costing him the support of Schiff and other important Jews 
in 1912. The AJC spent several years internally debating strategy before finally 
mounting a discreet campaign that involved the use of some public tactics 
for the first time. In January 191, Marshall delivered a speech in New York 
to the delegates of the Union of American Hebrew Congregations (UAHC). 
In the address, he argued passionately that the passport question affected all 
Americans. It put “a stain on the honor of our nation and on the integrity of 
American citizenship,” because Russia could willfully disregard the sanctity 
of a U.S. passport when its holder was a Jew. Still prioritizing trade and prop- 
erty, President Taft continued to rebuff the pro-abrogation forces. The AJC, 
B'nai Brith, and the UAHC then went into a full-court press, getting abroga- 
tion resolutions introduced in fifteen state legislatures and finally, by the end 
of 1911, producing a congressional resolution that passed the House by a 300-1 
vote (eighty-seven members abstained). Recognizing that the full Congress 
would abrogate the treaty and vote to override his threatened veto, President 
Taft finally consented to congressional abrogation and informed the tsar’s gov- 
ernment of the U.S.’s intentions.” 

In all his work on the passport question Marshall took care to identify him- 
self as the AJC’s representative. Still, he expressed a great personal elation “now 
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that success has crowned my efforts.” In legal terms, he saw the abrogation as 
“the removal of the last civil disabilities to which the Jews of this country have 
been subjected.” It was also a demonstration of the AJC’s rising influence with 
national government, as well as Marshall’s. Shortly after this victory, Sulzberger 
decided not to stand for another term as the organization’s president. In 1912, 
Marshall assumed the position and held it until his death seventeen years later.”* 

Toppling Russia’s explicit discrimination against Jews did not guaran- 
tee that antisemitic feeling would disappear from American legal proceed- 
ings. A worrisome sign of increasing antipathy toward Jews was the ordeal of 
Leo M. Frank, an Atlanta factory manager who was accused of the 1913 murder 
of Mary Phagan, a thirteen-year-old girl in his employ. The case was a forensic 
and prosecutorial mess. Rather than pursue evidence pointing to the guilt of 
an African American worker, police instead trained their suspicions on Frank, 
a New York—born and educated Jew. As Frank’s trial progressed, the court- 
room was infiltrated by hysteria that trapped the judge as much as it did the 
defendant. Railroaded by Atlanta’s newspapers’ daily demands for justice, the 
trial judge suggested to Frank’s lawyers that the defendant remain in his cell 
for the reading of the verdict. After Frank was found guilty, members of the 
jury told local newspapers that they felt they had had no choice but to return 
a guilty verdict or suffer lynching themselves. With deliberations so tainted, 
Frank’s friends and advocates in Georgia felt certain they could win on appeal. 
Fanning northward to spread the news of Frank’s trouble and garner support 
for his plight, they had no trouble convincing Marshall to take Frank’s case. 
Marshall was careful, however, to make it clear to all who asked that he rep- 
resented Frank in his capacity as a private attorney, not as a representative of 
the American Jewish Committee. He did not want Frank’s case to be identified 
only as a Jewish cause. But he was overlooking the central dynamic that would 
determine Frank’s fate: the ability of Southern antisemitism to rival Southern 
antiblack racism in tainting the legal process.” 

Marshall could not imagine how any appellate court could permit a verdict 
produced by “a crime against justice” to stand. When mob sentiments and the 
threat of mob action influenced the work of judges and juries, he believed, the 
legal system would defend itself and its integrity, not surrender to the intimi- 
dation of “mob demonstrations.” His optimism, and that of Frank’s trial law- 
yers, proved misplaced. Both the Georgia state courts and the federal courts 
repeatedly affirmed the guilty verdict. In all, the courts turned Frank away 
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thirteen times between late 1913 and mid-1915. As long as there was a chance 
for a favorable hearing, Marshall urged friends and fellow activists to lay low. 
He was worried that any outpouring of sentiment on Frank’s behalf, particu- 
larly if it originated from outside the South, would only make things worse for 
his client. As Frank proceeded to lose repeatedly on appeal, it became increas- 
ingly difficult for Marshall to control everyone else. New York Times publisher 
Adolph Ochs waged a sustained editorial campaign that awakened Americans 
to Frank’s plight but also, as Marshall feared, stirred up resentment in Atlanta. 
The Jeffersonian, the broadside sheet of Tom Watson, fiery ex-populist turned 
U.S. Senator, outdid Atlanta’s Hearst-owned Georgian in stoking antisemitic 
fears and trafficking in racist stereotypes as the appeals process dragged on.” 

While the case was pending in the federal courts, Marshall kept his impa- 
tience at bay making two successive runs at the U.S. Supreme Court. The first 
was a direct appeal of Frank’s state case in November 1914; the Court declined 
review within the month. Then, when the federal district court in Georgia 
turned down Frank’s habeas corpus claim in early 1915, Marshall filed again. 
All the while, Marshall advised Jews to lay low, instead prompting Christian 
ministers and other non-Jewish leaders to publish commentaries in the South- 
ern press in the hope of influencing local opinion in a less inflammatory way. 
Marshall sought to lay the groundwork for political acceptance of a pardon of 
Frank; meanwhile, as he cautioned one of Frank’s advocates, “we are not as 
yet out of the courts.”*! 

The courts proceeded to disappoint him in every conceivable way. The 
Supreme Court scheduled argument in Frank’s habeas case for late Febru- 
ary 1915. Marshall described the hearing’s significance to Frank’s rabbi, David 
Marx, in late December: “What we have gained, has been an opportunity to 
present our cause to the world, before its greatest judicial tribunal. I am satis- 
fied that our legal position is sound, and I have a profound faith that right and 
justice will in the end prevail.” Only two justices, Hughes and Holmes, voted 
to grant Frank a new trial. Marshall confessed to a “bitter disappointment” 
over the ruling: “I fear that I shall never again be able to feel that reliance upon 
the courts in respect to the accomplishment of the ends of justice that I have 
hitherto entertained.” He held out hope that the two dissents, together with 
his campaign to “bring every possible influence to bear in [Frank’s] behalf,” 
would induce either the Georgia Board of Prison Commissioners or Governor 


John Slaton to commute Frank’s sentence. When Slaton mustered the political 
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courage to do so, Frank and his partisans celebrated the possibility they might 
eventually win a new trial and, eventually, Frank’s freedom.” 

They never got the chance. Shortly after dusk fell on Monday, August 16, 
1915, twenty-five of Atlanta and Marietta’s leading citizens kidnapped Leo 
Frank from the state prison in Milledgeville, drove him through the night to 
a farm adjoining Mary Phagan’s birthplace, and hung him from a stately oak 
tree. Three thousand people came to see the body before it was cut down; the 
hanging rope was hacked into pieces and sold for souvenirs. One of the leaders 
of the lynch mob—a sitting judge—prevented the bystanders from desecrating 
Frank’s corpse by arranging its quick removal to Atlanta in a Ford Model T.” 

Marshall was utterly crestfallen. “No fair-minded man who has studied the 
record can reach any other conclusion than that of the absolute innocence of 
Frank,” he wrote after the lynching. “Perhaps out of all of this evil some good 
may eventually come. But how, it is as yet difficult to say.” Yet he declined to see 
antisemitism as the agent of Frank’s fate. The case, Marshall insisted, “involved 
fundamental principles of justice and in which the religious faith of Frank was 
only an incident which was injected into the situation at one of its later stages.” 
The blame for Frank’s death, Marshall believed, rested with the Georgia crimi- 
nal justice system, which he judged guilty of “judicial murder.” Even in this 
ghastly example of the first lynching of an American Jew, Marshall sought to 
separate Jewish identity from the denial of legal equality to any American, of 
whatever race, religion, or creed. To this principle, so sorely tested by Frank’s 
tragic murder, he remained deeply, inflexibly committed. 

Other Jews were beginning to stake out different approaches to civil rights 
activism, however, and after the Frank case they did so in more public ways 
than the AJC found acceptable. The Anti-Defamation League (ADL) of B’nai 
Brith, which was organized in 1913 in response to Frank’s arrest, denounced 
the published antisemitism that was responsible for ginning up public opinion 
against him in Atlanta. Frank’s case was a rare exception to the general pat- 
tern of American antisemitism, which remained a localized phenomenon that 
did not lead to widespread physical violence against Jews. Yet American Jewish 
leaders had grown nervous, uncertain as to how antisemitic sentiment would 
manifest itself in American political and civic life. If anything, the Frank case 
seemed to indicate that Jews were capable of being construed as the moral and 
social equivalent of American blacks. Lynching, after all, was a punishment 


meted out by whites on blacks outside the rule of law, with complete impunity.” 
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Compounding that anxiety was the war in Europe, which led Americans 
to question the loyalty of recent arrivals, regard anyone speaking German 
with outright suspicion, and renew racial standards for awarding citizen- 
ship and welcoming recruits into military service.” As great as the obstacles 
that lay before them were, many immigrants seeking to prove themselves 
worthy of citizenship—and perhaps give a conclusive answer to the hate and 
prejudice they encountered—decided to enlist in 1917 when the United States 
formally entered the war. Jewish soldiers and officers encountered a steady 
stream of bias and discrimination in the military; Jewish civilians reported 
to Marshall that their employers, after winning government contracts, fired 
them for missing work because of religious observances.” Brave service and 
valiant sacrifice did little to change racist perceptions of minorities. The 
Russian Revolution of 1917 further inflamed hostilities toward Jews and gave 
conservatives a new argument with which to undermine the civic credibility 
of Jews. After the revolution, Jews were tagged as Bolshevists by definition, 
simply because some of them had been prominent in the overthrow of tsar- 
ism. “Judeo-Bolshevism,” this potent image of guilt by association, gained 
strength in the 1920s and 1930s; it, too, would turn up in the pages of the 
Dearborn Independent, hurled accusingly at Americans who had just helped 
their country win a war.** 

Yet more ominous was the wider circulation in the United States in 1919 of 
the Protocols of the Elders of Zion. Secretly furnished to U.S. military officials 
during the war, the pamphlet surfaced among civilian readers as Marshall led 
a Jewish delegation to the postwar Paris peace conference that was deliberat- 
ing on the rights of religious and racial minorities in Europe. Alarmed at the 
tract’s appearance in the United States and rightfully worried about its impact 
on antisemitic propagandists, Marshall cut back his high-profile international 
civil rights work in order not to give currency to the Protocols charges of a 
worldwide Jewish conspiracy. All he could do was denounce it as “the lucu- 
bration of an insane man . . . written on behalf of the Czaristic regime. It is 
now sought to be employed by those who find it useful to make of the Jew a 


convenient scapegoat.” 


Scapegoating was just what Ford was up to. Marshall’s June 3, 1920, tele- 


gram to Ford was meant to signal to the automaker that there were national 
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consequences to scapegoating Jews, that Ford’s attacks would draw the return 
fire of big guns. Marshall, naturally, saw himself as the biggest gun of all. Before 
writing to Ford, he did not consult his friends, the AJC’s executive committee, 
or any other natural ally. The response he received to his June 3 telegram to Ford 
did not persuade him to reconsider his tactics. 

The answer from Dearborn was calculated to reinforce the offensive mes- 
sage of the newspaper. Marshall’s private telegram to Ford was delegated to 
staff. Someone, most likely Ford’s secretary Ernest Liebold, sent Marshall an 
aggressive, condescending, and unsigned response: “Your rhetoric is that of a 
Bolshevik orator. You mistake our intention. You misrepresent the tone of our 
articles. You evidently much mistake the persons whom you are addressing... . 
We hope you will continue to read [the articles] and when you have attained 
a more tolerable state of mind we shall be glad to discuss them with you.” 

That wire was not the only unpleasant communication Marshall received 
on June 4. Also in his mail that day was a telegram from Rabbi Leo M. Franklin 
of Detroit’s Temple Beth-El. Franklin had his own ideas for managing the Ford 
situation. Before the Fords built their grand estate in Dearborn, they lived down 
the block from the Franklins. Ford often stopped his car at the rabbi’s house 
for impromptu conversations that became the basis of an unlikely friendship. 
After Ford moved to Dearborn, where Jews were unwelcome until well past 
midcentury, Franklin seemed intent on maintaining the friendship, and not 
just because Ford presented him with a new, custom-built Ford sedan each 
year. Then as now, Detroit was a company town, where wealth and power 
(if not social status) flowed from the Flyver King. Perhaps Franklin saw his 
relationship with Ford as a chance to build bridges in a community that was 
deeply riven by religious prejudice. If anyone believed it was possible to prevail 
on Ford through a personal appeal, it was Rabbi Franklin. Certainly no one 
in Detroit had greater reason to want to succeed in ending Ford’s campaign. 
Inundated with hundreds of letters from all over the country urging him to 
intervene and braced by his own circle of influential Detroit professionals, 
Franklin decided to seek a personal appointment with the automaker. It took 
him several days of persistent telephone calls and notes before Ford acceded 
to his request. The rabbi called at Ford Motor Company headquarters twice in 
early June, spending a total of nine hours with Ford.“ Franklin’s report of his 
meetings to Marshall lit a fire in the Jewish community that would burn out 


of control all summer long. 
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During the second meeting on June 4, Franklin wrote later that day, he per- 
suaded Ford to sign a statement to clarify the newspaper’s purposes in publish- 
ing the articles. As Ford dictated this statement to a stenographer, Marshall’s 
furious telegram arrived. In Franklin’s view, the telegram completely altered 
the dynamic of the meeting and sabotaged its outcome. Franklin was the only 
person not on Ford’s payroll to witness his reaction to the wire, and immediately 
on returning to his office he wrote to Marshall to tell him about it. According 
to Franklin, after reading Marshall’s wire, Ford abruptly adjourned the meeting 
for lunch. When they returned to the office, Ford reversed himself and refused 
to sign the letter he had dictated. Franklin never saw Marshall’s wire, but he 
assumed that it was so offensive and upsetting as to cause Ford to change his 
mind. For spoiling his attempt to negotiate an end to the newspapetr’s anti- 
semitic campaign, Franklin upbraided Marshall. “It has been my conviction 
all along that more could be done with Mr. Ford by the people here whom he 
personally knows and trusts,” the rabbi wrote, “than by the bombardment of 
letters and telegrams that have poured in upon him from Jews in every part 
of the country.” Believing Ford capable of rehabilitation, Franklin set out a 
defense of Ford that came dangerously close to an apologia: “He is so much of 
a humanitarian that real hate of any individual or of any group is foreign to his 
nature.” Franklin further declared that Ford “has no anti-Semitic feeling” and 
was merely “the victim of evil advisors who have somehow put into his head the 
notion that a group of Jews whom he calls ‘the internationalist Jew control the 
monies of the world and that it is to the interest of this group that wars should 
be fomented.” He repeated Ford’s defense of the articles: “[Ford] claims that 
it is his idea in permitting these articles to be published in his paper, to bring 
these unscrupulous Jews and their agents, many of whom are non-Jews, to the 
surface, to the end that all Jews who suffer through the misdoings of a few may 
find it to their interest to help in exposing the few who have brought the name 
of all Jewry into disrepute.” 

Marshall was furious. Franklin’s account made it clear that Ford took 
full responsibility for the paper and that he justified the publication with a 
calumny that Franklin unflinchingly recounted. Marshall was not buying a 
word of Franklin’s defense of Ford. “The worst thing that could possibly be 
done,” Marshall replied to Franklin, “would be to let Mr. Ford act under the 
impression that there are any Jews who will excuse this kind of publication.” 


Throughout the summer, Franklin continually asserted that Ford did not har- 
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bor hate toward individual Jews or toward Jews as a race, but Marshall never 
countenanced this explanation. He dismissed Franklin’s offer to intercede with 
Ford: “I regard these publications as most dangerous, largely because of the 
fact that Ford has unlimited means, with which he can, if he sets out to do so, 
poison the minds of those who form their opinions from headlines.” Frank- 
lin eventually published an article in the Detroit Jewish Chronicle condemn- 
ing Ford’s antisemitic beliefs and calling on him to refrain from publishing 
further “slanderous charges against the Jewish people.” Still, the damage was 
done. Franklin had lost all credibility with Marshall.” 

Fired by Franklin’s inept handling of his encounter with Ford, Marshall 
turned to the insulting letter from the Independent. He sent back a terse mes- 
sage containing a barely veiled threat of litigation: “Your telegram in answer to 
my personal message to Henry Ford has just been received from which I infer 
that your answer is authorized by him and betokens his sanction of the articles 
in the Dearborn Independent to which I have taken exception in words that 
I shall be able to justify.” Marshall’s friends, such as the lawyer Max Kohler, 
sought to cool this impulse: “Mr. Marshall talked about a possible prosecu- 
tion but I think on sober thought, he will see the futility of such [a] course.” 
Kohler as well as other AJC leaders, including the elder statesman Jacob Schiff, 
believed that Marshall would adhere to the AJC’s long-standing policy— 
a policy Marshall himself strongly championed—of refraining from litigating 
antisemitism unless it specifically denied Jews their civil rights. Though offen- 
sive, Ford’s libelous publication had no such effect, at least not directly. At the 
time, though, Marshall was bent on swift retaliation. As he told Fred Butzel, a 
Detroit attorney and AJC member, “It was my view from the beginning, that 
the only way to deal with an abuse of this kind was to come out into the open 
and hit it as hard as possible.” Such a sentiment led friends to express concern 
at his contribution to what they saw as an unfortunate escalation of tension 
during the summer of 1920." 

Provoked nearly as much by Franklin as by Ford, Marshall was particularly 
frustrated by Franklin’s apparent complacency and, worse, by his inability to 
see that any attack on Jews as a group was inherently racist. Marshall found it 
impossible to finesse Ford’s actions; the only possible response was to denounce 
him unreservedly. But this Franklin was unable to do. His investment in their 
personal relationship, which seemed greater than Ford’s at this point, and his 


sense of his rabbinical role led Franklin to see Ford as both a powerful patron 
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who commanded social deference and a sinner who should not be abandoned. 
Whatever optimism Franklin harbored for his brokered resolution soon dis- 
solved with the realization that Marshall would not accept a statement from 
Ford short of a full apology and retraction. Whether Ford was ever willing to 
sign such a document will never be known, although evidence suggests that 
he never planned to do so. Ford sent Franklin a letter after their meeting that 
did not back off from the published charges and also—just as Franklin had 
reported in his letter to Marshall—justified the articles as designed to “help 
and not hurt the Jew” by identifying “those Jews who have been untrue to their 
own highest ideals and teachings.”* It was hardly a document that Franklin 
could offer his friends and fellow rabbis as proof of his ameliorating influence. 

As Franklin was beginning to discover, he had other problems besides an 
inability to produce a letter of retraction from Ford for Marshall. Other rabbis 
were beginning to tell him their own reservations about his handling of the 
matter and to urge him to condemn Ford publicly. Louis Wolsey wrote from 
Cleveland to press Franklin to consider legal action against Ford, only to be 
told to say nothing in public himself. “I flatter myself,” Franklin told Wolsey, 
“that I am a little closer to Mr. Ford than any other Jew.” It was precisely that 
intimacy that led Wolsey to doubt whether Franklin understood the situation 
as other Jews did: “That you say that Mr. Ford has not a drop of anti-Semitism 
in his make-up will very naturally cause a raising of the eyebrows. . . . I very 
much fear that our faith in Mr. Ford is not quite what yours is.” Wolsey’s analysis 
of the Independent echoed Marshall’s criticism of Franklin: “One who believes 
that an international group of Jews controls the finances of the world for the 
purpose of fomenting wars and who believes that the conspiracy is a part of 
their Jewish character, is an anti-Semite, to my thinking. And when he very 
carefully fails to qualify his statements and uses the term ‘Jew in a universal 
sense, he only multiplies the needles on the cactus of his anti-Semitism.” Wolsey 
sought to alert Franklin to the danger of his position, noting the “embarrass- 
ment” of the situation to him “personally” but expressing the hope that “the 
attitude you take will be one concerning which your friends and colleagues 
will have to make no explanation whatever.” Stung, Franklin finally acknowl- 
edged that Ford had indeed done a “tremendous injury” to the Jews, but he 
continued to insist that the antisemitism in the Independent came from other 
people, whose views Ford was merely parroting. Franklin then pointed a finger 
at Marshall, blaming Marshall’s June 3 telegram for changing Ford’s mind just 
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when Franklin had brokered an agreement to end the antisemitic campaign. 
Franklin reacted to the stressful situation by attempting to make Marshall, 
more than Ford, responsible for the Independent’s continued publications. That 
assertion would prove damaging—to Franklin. 

Marshall’s and Wolsey’s letters warned Franklin he was on thin ice. Frank- 
lin then took an extraordinary step, one that demonstrated his recognition 
that nothing he had said to Ford so far had changed the automaker’s course. 
“With deep regret but after mature deliberation,” he wrote to Ford in mid-June, 
“T feel it my duty to return herewith for such disposition as you may choose to 
make of it, the special sedan which you so thoughtfully presented to me some 
months ago.” He had “never failed to appreciate” Ford’s friendship and generos- 
ity; nevertheless, Franklin felt compelled to return the car because of the con- 
tinued publication of the Independent’s series and the harm it was doing to all 
Jews. Franklin attributed the Independent articles to “an unfortunate idea that 
has taken possession of you” but pointed out that the articles “must inevitably 
tend to poison the minds of the masses against the Jews.” Should Ford “come 
to realize the enormity of the injury you are doing to a people whose suffer- 
ings and sacrifices for the sake of humanity have through the ages been beyond 
measure,” Franklin assured him, their friendship might resume.” 

The response from Dearborn was, according to Allan Nevins and Frank 
Hill, swift and shocked.‘ “Astonished” by the gesture, Ford wrote a note to 
Franklin attempting to explain his intentions: “It is farthest from our thought 
to make an attack upon the Jew in general. On the contrary we wish to bring 
out the fact that the Jew has contributed much to what is best in modern civi- 
lization. Our quarrel is with those Jews who have been untrue to their own 
highest ideals and teachings.” Franklin hopefully relayed Ford’s message to 
Marshall, only to elicit his disgust: “Th[is] pretense . . . is ridiculous. It is as 
though a highway robber who planted his revolver against his victim’s breast, 
might seek to excuse the consequences of his act of letting go of the trigger by 
saying he was merely seeking to frighten the dead man.” Even less ambiguous 
was Ernest Liebold’s note to Franklin: “It is of course to be regretted that you 
have seen fit to thereby sever the relations of friendship which have heretofore 
existed between you and Mr. Ford. I sincerely hope, however, that conditions 
will so adjust themselves as to eventually convince yourself that Mr. Ford’s 
position is correct.” Liebold readily ended Ford’s friendship with Franklin, 
effectively trumping the only ace Franklin had left to play.” 
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Marshall and Franklin’s acrimonious exchange, along with the two rab- 
bis’ disagreement, highlighted preexisting divisions in the Jewish community. 
Franklin and Marshall embodied the regional rivalry that had arisen in the 
late nineteenth and early twentieth centuries, as the physical center of Jew- 
ish leadership moved from Cincinnati to New York. The relocation amplified 
a shift in the character of leadership as well. The new activist organizations, 
led by lawyers, supplanted the authority of Jewish religious figures. Marshall 
and Franklin stood on opposite sides of that divide, and their approaches to 
the Ford matter reflected their different institutional and cultural roles. While 
Franklin continued to be conciliatory, Marshall saw the problem as requiring an 
institutional and organizational response, not as one that could be dealt with, 
as Franklin urged, through social channels and personal entreaties. Franklin’s 
relationship with Ford and Marshall’s exchange with the automaker put them 
at odds at a critical point in the Independent’s activities. Neither one succeeded 
in ending the “International Jew” articles at that time. Even if they had been 
able to act collaboratively, they probably would have failed to accomplish their 
goal, because Ford, with Liebold executing his every instruction—or supplying 
some of the initiative—then showed no inclination to stop publication. Still, 
Marshall and Franklin each believed that, but for the other’s interference, he 


would have achieved the desired result.” 


The impasse was of little consequence to Marshall’s colleagues at the AJC, who 
were more concerned about what Marshall might do in the face of the continuing 
provocation. Marshall’s view of the Ford publication as “a libel upon an entire 
people” and his implicit threat to sue raised the issue of what legal remedy, if 
any, the Jewish defense organizations should pursue. He and his colleagues may 
have believed the Independent guilty of libelous defamation of Jews as a group 
and of individual Jews, yet they also knew that existing First Amendment doc- 
trine and libel law protected the newspaper’s right to publish what it saw fit as 
long as what it published was true. After the war, controversies over free speech 
abounded, with the U.S. Supreme Court eventually embracing a civil libertar- 
ian position on unpopular or unpatriotic speech under federal espionage laws. 
Still, as David Rabban has argued, the contemporary debate over free speech 
concerned mainly political freedom of expression for individuals. As a result, 


the hateful, insulting, and defamatory speech appearing in the Independent 
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fell outside the concerns of the courts and guardians of free speech such as the 
American Civil Liberties Union. In most states the only way to challenge Ford’s 
newspaper was to sue, alleging individual libel; the only way to win was to prove 
the publication was both false and malicious.”! 

Yet, as Marshall knew, a remedy for published defamation ofa group existed 
in New York at the time of Ford’s publication. In 1907, after friends were denied 
accommodations at upstate resorts, Marshall drafted an amendment to the state’s 
civil rights law. Finally enacted in 1913, the law did not require hoteliers to rent 
rooms to all comers; rather, it prohibited the publication and dissemination of 
statements that advocated the exclusion of anyone on the basis of race, creed, 
or national origin. That group libel statute thus offered a potential weapon in 
the fight against libelous antisemitism by threatening criminal punishment 
to anyone who “offended the reputation of American Jews as a group.” Through- 
out the 1910s the law remained untried, with Marshall preferring to field inqui- 
ries from resort owners about the legalities of their advertisements rather than 
to file lawsuits. Seven states adopted versions of the New York statute before 
1930, making group rights a nascent category in First Amendment law.” 

If it occurred to Marshall to use the New York group libel law to challenge 
the Ford articles, he never urged such an approach on his colleagues. As Kohler 
predicted, Marshall abandoned the idea of suing Ford once it became apparent 
that no one else in the AJC supported such a move. Jacob Schiff, Cyrus Adler, 
and other executive committee members were reluctant to come out against 
Ford directly, although they found the Independent’s rehashing of the Proto- 
cols repugnant. More than one source told Marshall that he had misjudged 
the situation; a close friend remarked, “I have spoken to several of my friends, 
non-Jewish, regarding the Ford fulminations, and they are quite generally of 
the opinion that the entire onslaught should have been ignored.” The executive 
committee decided not to reply publicly to Ford that summer “on the theory 
that . . . the bringing of the Jewish question into discussion throughout the 
country is exactly what Mr. Ford was aiming at.” Worried that a discussion 
about the fitness of Jews for citizenship—the meaning of the “Jewish question” 
in this context—might amplify accusations of conspiracy and warmongering, 
the AJC adopted a policy of public inaction consistent with the style of its pre- 
war activism. The executive committee instructed Marshall to communicate 
privately with editors of Jewish newspapers, advising them not to endorse a 
Jewish boycott of Ford because it “might act as a boomerang and produce 
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a counter boycott in which the Jews would greatly suffer.” This strategy of 
“dynamic silence” would be a mainstay of the AJC’s approach to propaganda 
both before and after World War II.” 

In those first days of the Independent’s campaign, when no one knew how 
long it would continue or how far it would go, there was as much confusion as 
decisiveness among those who sought to manage the crisis. Rabbis all over the 
country were inundated with demands that they denounce Ford from their 
pulpits. The sentiment that both Franklin and Marshall had expressed—that 
Ford’s “mischief breeding sheet” was best ignored, so as not to dignify his allega- 
tions with an answer—was also heard in abundance. Jewish newspapers printed 
editorials condemning Ford and letters from readers expressing widely varied 
perspectives on the matter. In short, there was no univocal response from a 
single Jewish community because, no matter what antisemites claimed to the 
contrary, there simply was no unified Jewish community; rather, leading and 
rank-and-file Jewish Americans were divided by Ford’s attacks and unclear 
about how to respond. Certainly, there was no shortage of ideas. Rabbi Wolsey 
volunteered to collect affidavits for the authorities, because sending newspapers 
to nonsubscribers violated the postal laws and several of his congregants had 
reported receiving multiple unsolicited copies of the Independent. Fred Butzel 
recommended that the American Jewish Committee demand a congressional 
investigation. The Anti-Defamation League raised money for possible litigation 
and publicized Ford’s failed attempt to secure the 1920 presidential nomination 
of the Third Party Convention, tying his loss of support to bad publicity from 
the Independent.” Nothing put much ofa brake on the Ford publishing machine. 

But the conflict between Marshall and Franklin for control over authority 
in the Jewish community to negotiate with Ford and speak for American Jews 
swiftly came to a head. By late summer, Franklin publicly undermined Mar- 
shall by taking the lead among those who believed the best answer to Ford was 
no answer at all. More ominously, he circulated among his correspondents his 
view that Marshall’s June 3 telegram was to blame for the Independent’s contin- 
ued campaign. Quick to press his advantage of having been in the room when 
Ford was about to sign a statement he believed was a retraction, he neglected 
to mention the fact that he never saw Marshall’s telegram. He assumed, from 
Ford’s reaction, that it had to have been inflammatory: “Mr. Marshall’s tele- 
gram arrived calling Mr. Ford every name in the calendar of sin. Undoubtedly 
he deserved all that Mr. Marshall gave him but it was not the proper way of 
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meeting our problem. Anyone who knows Mr. Ford at all would have under- 
stood this. As a result, he has become stubborn and I believe means to carry 
on his foolish fight to the bitter end.”” Well aware that the letter Ford intended 
to sign offered nothing approximating a retraction, Franklin was being less 
than fair to Marshall by blaming him for Ford’s apparent change of mind—if 
indeed one had ever occurred. Like the telegram sent to Marshall, Ford’s June 4 
letter to Franklin simply asked readers to suspend their indignation until the 
conclusion of the Independent’s series. 

Word that Franklin blamed Marshall for the failure of his overture reached 
Marshall’s friends in New York, and the lawyer lost patience. Reaching out 
to David Brown, a Detroit businessman and AJC member, he dismissed 
Franklin entirely: “Dr. Franklin was flattering himself as to what he might 
accomplish. ... Ford had no more idea of retracting or of discontinuing these 
articles than he had of becoming a convert to Judaism.” What Marshall found 
less forgivable was the damage Franklin had done to his reputation: “Without 
flattering myself I may say that I am not a novice and that I have been engaged 
in a hundred battles with men of infinitely greater ability than Ford and have 
succeeded in most of my controversies in protecting the honor of the Jews of this 
country. I therefore regard the underhanded methods that have been resorted to 
by [Franklin] in attacking the American Jewish Committee, as nothing short of 
disgraceful.” Marshall pointed out to Brown that he had so far refrained from 
publicly rebuking Franklin because—as so many were advising with regard to 
Ford himself—he did not wish to bring additional publicity “to his unspeak- 
able tirades.””° Marshall took pride in his position and authority; he remained 
certain that he would ultimately lead the movement to answer Ford, and for 
the time being, he seemed to believe that movement would take place on his 
territory, in a court of law. 

But first he had to contend with Franklin. The rabbi’s continued public 
remarks about Ford and the Independent throughout the summer of 1920 not 
only were at odds with what Marshall knew but also undermined his efforts 
to put forward a publicly united front. David Brown went to Temple Beth El, 
showed Franklin a copy of Marshall’s June 3 telegram and the Dearborn Publish- 
ing Company’s reply, and “convinced him that he had made an ass of himself.” 
Marshall invited the rabbi to his New York office in late August, when he asked 
Franklin whether he could agree that the telegram was “entirely proper and free 
from objection.” Obliged to concede the point, Franklin agreed to withdraw his 
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statements blaming Marshall for the failure of his negotiations with Ford. Yet 
the letter Franklin subsequently wrote to Marshall only prolonged their quar- 
rel, for in it Franklin faulted Marshall for not having copied him on the June 3 
wire. Marshall was so angry he cut off all communication with the rabbi and 
even withdrew an invitation to Franklin, as president of the Central Confer- 
ence of American Rabbis, to attend a joint meeting with the AJC in November. 
It was Franklin’s turn to be furious: “How Mr. Marshall could write as he does 
is inconceivable to me. . . . Does he believe that he is God Almighty and that we 
Rabbis must bow down to him?” A New York rabbi, Samuel Schulman, inter- 
vened separately with both men, patched up relations, and restored Franklin’s 
invitation. It was too late. The rabbi had lost face with the lawyer. Likewise, 
the rabbis’ organization was no longer an equal player with the AJC, which 
henceforth dominated the process of fashioning the official Jewish response 
to Henry Ford and his newspaper.” 

As the Independent continued to churn out articles, AJC members urged 
Marshall to join them in crafting a unified response. Cyrus Adler and Jacob 
Schiff persuaded Marshall to call a meeting of the AJC executive committee 
for June 23. Those present were reluctant to come out against Ford directly. 
Many Jewish leaders shared Marshall’s dismay over Ford’s course; few wished 
to mount a public challenge. Instead, they sought a careful, dignified defense 
that stopped short of validating the stereotypes the Independent presented. 
A majority voted against any litigation or investigation into Ford’s allegations. 
Heeding the wishes of their senior member (and wealthiest contributor), Jacob 
Schiff, the AJC adopted a policy of public silence. Marshall was instructed to 
communicate privately with editors of the Jewish newspapers, to urge restraint 
and tamp down all talk of boycotts.” 

Marshall continued to search for an active response to Ford that other AJC 
members could endorse. Even after Jacob Schiff died on September 25, Marshall 
could not persuade the committee of the wisdom of a direct counterattack. 
Accordingly, he changed his target, taking aim at Ford’s source, the Protocols, 
to which the Independent was giving its widest ever circulation in the United 
States among clubs, newspapers, Congress, and “in the hands of thousands 
of the social elect.” At an AJC executive committee meeting on October 15, 
Marshall outlined the relationship between the Protocols and the Independent 
articles. As he intended, the group decided to commission a refutation of the 
Protocols. By this time, people close to Marshall such as David Brown and 
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Fred Butzel had begun to agree that the time had come “to hit and hit hard.” 
The idea of defending themselves against Ford by attacking the Protocols also 
won support at a meeting of national Jewish organizations later that month, 
momentarily uniting Jews against their nemesis. A statement written by Mar- 
shall and Oscar Straus was released to the press in December and mass mailed 
in pamphlet form. For the following six years, that statement would constitute 
the AJC’s sole public comment on the Independent’s campaign.” 

Marshall’s statement, titled “The ‘Protocols, Bolshevism, and the Jews,” 
condemned the Protocols as “a base forgery” that constituted “an indictment 
against an entire people.” He labeled the idea that Jews were responsible for 
Bolshevism as “a deliberate falsehood” and dismissed Ford as an intellectual 
stooge: “We have refrained from commenting on the libels contained in The 
Dearborn Independent. Ford, in the fulness of his knowledge, unqualifiedly 
declares The Protocols to be genuine, and argues that practically every Jew 
is a Bolshevist. We have dealt sufficiently with both of these falsehoods. It is 
useless in a serious document to analyze the puerile and venomous drivel that 
he has derived from the concoctions of professional agitators. He is merely a 
dupe.” The AJC released Marshall’s statement to the press and mass mailed a 
pamphlet version across the country.*° Marshall was pleased with the public 
response, content to let the mainstream press and its editorial writers transmit 
the AJC’s message discrediting Ford and debunking the Protocols. 

This result was actually in keeping with Marshall’s long-established view on 
how the AJC and, implicitly, Jews everywhere should handle public controver- 
sies involving antisemitism. Years of constitutional litigation over civil rights 
had convinced him that “the Jewish position in America was sound” as long 
as Jews embraced the secular ideals of American law and citizenship. His char- 
acteristic approach of working behind the scenes rather than provoking “great 
public controversies” had guided both his work as a lawyer and the policies of 
the AJC. By furnishing a living example of good citizenship and refraining from 
retaliation when attacked, he believed, Jews would earn the respect of their fel- 
low citizens. Marshall’s initial impulse to go after Ford in court faded entirely 
by the end of 1920. When an Independent article devoted entirely to Marshall 
appeared a year later, he refused to take the bait and stuck to his renewed resolve 
not to dignify Ford with a response. Instead, he returned to the main theme 
of his civil rights activism: “To engage in a debate with the nominees of Ford 
and Cameron is to imply that there is something to debate about. I deny it. The 
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answer of the Jews of America is their contribution to American citizenship 
and to the moral, philanthropic, intellectual, industrial, and commercial life 
of the land of which they are proud to form a component part.”*! 

Once the AJC took the lead with Marshall’s pamphlet, many (but, of course, 
not all) Jewish groups fell into line with the AJC’s preferred policy on Ford. 
They began to ignore Ford and his newspaper, declining to mention him or his 
publication in their meetings and public resolutions. In May 1921, the Union of 
Hebrew Congregations and Federation of Temple Sisterhoods not only ignored 
Ford and the Independent but also refrained from discussing ongoing develop- 
ments in Congress, where conservatives were working hard to restrict immi- 
gration. Instead, the Jewish groups endorsed resolutions calling on the U.S. 
government to support the restoration of equal rights “for people throughout 
the world, and particularly the millions of suffering Jews in Eastern Europe.” 
Marshall could not have been more pleased. 

Henry Ford meant for his newspaper to explode with incendiary force. The 
Independent damaged relationships, some already fragile, some permanently, 
among Jewish leaders who saw themselves as chiefly responsible for protect- 
ing their community from so frontal and offensive an attack. In subtle ways, 
the newspaper permitted Ford to play sophisticated and learned individuals 
off against one another. He would put that tactic in the field again to good 
effect before the newspaper published its final issue seven years later. In the 
meantime, what emerged from Ford’s encounters with Marshall and Frank- 
lin in 1920 was an unqualified admission that Ford authorized the paper and 
assumed responsibility for its content. Whether Ford’s opponents could turn 


that admission to their advantage remained an open question. 


TAKING IT TO THE STREETS 


Police bulletins indicate h’nry’s new flivver—the Dearborn Independent—has 
slipped too far for skid chains, but what about a gas mask for the putout? 


—Chicago Tribune, 1921' 


A wave of favorable publicity greeted the December 1920 publication of the 
American Jewish Committee’s (AJC) pamphlet, “The Protocols, Bolshevism, and 
the Jews.” It was the first hopeful sign after six months of unrelenting pounding 
at Ford’s hands. Knowing the end was nowhere in sight, Louis Marshall kept his 
relief and exultation under wraps: “Without a discordant note,” he confided to 
a close friend, “the editorial comment was all that we could have asked it to be.” 
Newspapers, politicians, and non-Jews were paying attention to Ford, but the 
AJC was defining the debate in the larger terms Marshall preferred: attacks on 
Jewish civil rights were always attacks on American civil rights in general and 
could be defended only as such. To bring Ford’s war to an end, Marshall knew 
he would need to remind Americans of the danger of impugning one another’s 
rights as citizens.’ 

As 1921 dawned, Ford renewed his determination to wage war on Jews. He 
intended to seize control of the public relations front and stage a new battle on 
the streets of U.S. cities to place his newspaper before American readers. But 
the battle was soon joined, and Jews found allies to help with the fight. Urban 
mayors and police chiefs stepped up to try to stop the onward march of the 
Dearborn Independent in 1921. They had a potent weapon of their own. Crimi- 
nal libel laws targeted publications that disparaged people on the basis of reli- 
gion, creed, or race. By using criminal libel as the legal basis for banning sales 
of the Independent on city streets, public officials hoped to serve two aims at 
once: assure their Jewish constituents that they took Ford’s attacks seriously 
and head off the threat of violence on the streets. 

For a time, at least, retaking the public relations front would be a daunting 
task for Ford. The AJC’s pamphlet commanded the attention of the editorial 
columns of leading newspapers and magazines well into 1921. Before its appear- 


ance, most newspapers left it to others—mostly Jews—to voice the shock and 
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disgust the Independent stirred in reasonable minds. The Chicago Tribune paid 
heed to Ford’s newspaper a month after the antisemitic articles appeared, in 
June 1920, but only briefly and indirectly, by publishing a letter to the editor. 
After disclosing an initial inclination to remain silent, Rabbi Abram Hirschberg 
said he felt compelled to label the charges in the Independent “falsehoods as 
black as the blackest night.” The Tribune was only too happy to publish Rabbi 
Hirschberg’s rebuke of the Independent, but not because Tribune owner Robert 
McCormick was particularly concerned about the rights of his Jewish fellow 
citizens. The Chicago Tribune had a reputation for antisemitism long before its 
dustup with Henry Ford. Hirschberg’s letter pointedly referred to Ford’s ill- 
advised libel suit against the Tribune, and keeping the memory of that debacle 
alive gave McCormick no end of pleasure. 

Lacking McCormick’s personal history with Ford, other newspaper edi- 
tors paid even less attention to the Independent. The New York Times first 
mentioned Ford’s antisemitism in September 1920, in a story on a local Yom 
Kippur sermon. Rabbi Samuel Schulman urged Jews “to repel with indigna- 
tion the miserable revamped charges against the Jew which were published in 
the newspaper owned by Henry Ford.” The Wall Street Journal did not report 
on the Independent for six months. Its first story observed the beginnings of an 
informal, undeclared boycott against Ford by Jews in Michigan.‘ In those first 
months, few outside Ford’s home state noticed the Independent’s tirade. It was 
the impassioned reaction of Jews that made Ford’s attacks a national story— 
a fact that, in hindsight, lends credence to the idea that silence might have been 
an effective way to answer him. 

An especially prestigious source of condemnation came from former presi- 
dent (and future U.S. Supreme Court chief justice) William Howard Taft. In 
late December, Taft delivered a speech in Chicago that redeemed his lack of 
support for the Russian treaty abrogation in 1911.° In an address before the 
Anti-Defamation League, Taft compared the Independent to the tales of Baron 
Munchausen and rebuked Ford for circulating “unfounded and unjust charges.” 
As did so many others, Taft wondered about Ford’s personal responsibility for 
the paper’s editorial content, and he spoke memorably about the pernicious 
effect it would have on American society. “One of the chief causes of suffering 
and evil in the world today is race hatred,” Taft said, “and any man who stimu- 
lates that hatred has much to answer for.” Speaking not as the sitting president 
but as a liberated former politician, Taft condemned the idea that Jews did not 


Taking It to the Streets 91 


count as full citizens: “Anti-Semitism is a noxious weed that should be cut out. 
It has no place in America.” 

A more significant public condemnation of Ford’s campaign followed closely 
on the heels of Taft’s Chicago speech. In mid-January 1921, Taft, outgoing Presi- 
dent Wilson, and Wilson’s secretary of state joined more than a hundred politi- 
cians, church leaders, educators, artists, and literary figures in signing a protest 
statement. Penned by John Spargo, a socialist reformer and writer, “The Perils 
of Racial Prejudice” urged “all those who are molders of public opinion . . . to 
strike at this un-American and un-Christian agitation.” Without mentioning 
Ford by name, the statement expressed “regret” at the spate of recent publica- 
tions “designed to foster distrust and suspicion of our fellow-citizens of Jewish 
ancestry and faith—distrust and suspicion of their loyalty and their patrio- 
tism.”’ Spargo intended for his petition to supply a rebuttal to Ford from outside 
the Jewish community. The impressive list of those who signed and helped pay 
for the petition’s appearance in major newspapers included William Cardinal 
O’Connell, Ray Stannard Baker, Ida Tarbell, W. E. B. DuBois, Jane Addams, 
Charles Beard, Clarence Darrow, Robert Frost, and Edwin Markham. Some, 
though, were surprises: Paul Cravath, partner in a white-shoe Wall Street law 
firm that closed its doors to Jews during the 1920s; John Grier Hibben, president 
of Princeton University, an institution with a long history of antisemitic prac- 
tices; and, most suspiciously, David Starr Jordan, Stanford University president 
and author of a book widely blamed for deepening Ford’s antisemitic beliefs.’ 
Incoming president Warren G. Harding, pleading the “etiquette” of his office, 
declined to sign, as did former Supreme Court justice and presidential candidate 
Charles Evans Hughes; war food administrator Herbert Hoover; Navy Secretary 
Josephus Daniels; the presidents of Harvard and Yale, A. Lawrence Lowell and 
Arthur T. Hadley, as well as Harvard’s former president, Charles W. Eliot. Not 
long after this, Harvard and Yale instituted quotas limiting the number of Jews 
permitted to matriculate, to preserve the “cultural ‘like-mindedness” of the 
scions of native-born white, Protestant elites in America’s top-tier universities.’ 

Still, Taft’s speech and the Spargo protest effectively uncorked the bottle of 
unfavorable publicity for Ford and his newspaper. The first report of a Chicago- 
area minister preaching from the pulpit against Ford and the Dearborn Inde- 
pendent came on the heels of the release of the protest statement. The Reverend 
Hugh Robert Orr told his congregation that far from being “at the bottom of 


the trouble in Russia,” Jews were nearly unanimously opposed to Bolshevism 
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and 107 leaders of the Russian Zionist party were then sitting in Moscow jails. 
Within the week, Rabbi Stephen Wise followed suit in New York, declaring the 
Protocols a “deliberate forgery” and responding to Ford’s claim that “no Jews 
are buried in the war cemeteries of Europe” with an unsubtle reminder that 
Edsel Ford was America’s most famous nonvolunteer of the war.” 

The Chicago Tribune pounced in an extended editorial in February 1921, 
reviewing Ford’s history of rash comment and concluding that he had again 
proved himself wholly unsuited for public life: “We hope Mr. Ford never finds 
his way into the United States [S]enate or into any other position of public 
responsibility. ... He’ll be down south next promoting world peace by start- 
ing a race war... . The Tribune, realizing the American people think that a 
man successful in one endeavor must be wise in all, has endeavored to keep 
Mr. Ford from getting influence over people’s opinions. We think that the 
endeavor was fully justified.” The next day, three Jewish organizations in Detroit, 
led by Rabbi Leo M. Franklin, issued a joint statement demanding that Ford 
either prove the charges leveled against Jews in the Dearborn Independent or 
withdraw them. The Detroit organizations dismissed as outrageous the idea 
that had been offered in Ford’s defense that he “does not know what is being 
published in his own organ.”" Rabbi Franklin had come a long way in eight 
months. He was now publicly rejecting the justifications and excuses that Ford 
had proffered in his own defense, but his change of heart was too late for him 
to lead the national repudiation of Ford. 

Just a few weeks later, Spargo brought out his new book, The Jew and Ameri- 
can Ideals. Like the petition and protest that preceded it, the book was less a 
rebuttal of Ford’s articles than a robust declaration of American democratic 
principles and a passionate argument for Jewish inclusion in that democratic 
vision: “This little book was written without the knowledge of any Jew. It is not 
a defense of the Jew. It is not a pro-Jewish argument. It is a defense of American 
ideals and institutions against anti-Semitism; a plea for Christian civilization.” 
Spargo explained to readers that he did not join Ford’s Peace Ship expedition 
because he believed Ford’s idealism was being used for “dangerous intrigue,” 
and he sought, somewhat ineffectually, to refute the Protocols of the Elders of 
Zion. The journalist Herman Bernstein, who had just published A History of 
A Lie, his authoritative refutation of the Protocols, enthusiastically reviewed 
Spargo’s book in the New York Times a few weeks after its release.” All these 
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statements, speeches, books, and petitions gave the mainstream press license 
to go after the Independent and, by implication, Ford himself. 

Accordingly, about six to nine months into the Independent’s campaign, 
the initial novelty and shock had worn off, and the opposition’s counterattack 
began to gain traction. The growing resolve of anti-Ford forces, braced by 
the pushback from the nation’s Jewish organizations, emboldened municipal 
officials to respond with greater assertions of public authority. Public librar- 
ies that had been receiving the Independent without the burden of a paid sub- 
scription began to remove the newspaper from their shelves.” For a library to 
remove material to which it had not subscribed seemed to evade, rather neatly, 
the ethical and legal problems associated with accusations of censorship or 
banning, not that such scruples greatly restrained public or school libraries of 
the day. No one seemed particularly bothered about whether banning Ford’s 
paper from city libraries constituted an abridgment of his rights as a publisher, 
certainly not enough to create a sustained movement of protest against library 
removals. Nevertheless, irritated at these slight acts of resistance, Ford ordered 
his employees at the Independent to deploy aggressive marketing tactics that 
quickly outpaced polite debates about library access. The Dearborn Publish- 
ing Company (DPC) quickly began expanding the Independent’s circulation 
through direct, on-street sales. It was a marketing strategy intended to give 
literal meaning to the phrase “fighting words.” 

Well into the twentieth century, most newspapers relied on newsboys to 
sell their product on the streets of American cities. The difficult life newsboys 
led left them vulnerable to all kinds of urban problems. Newsboys typically 
ranged in age from eight to fourteen and earned between thirty and fifty cents 
a day. Many of them never finished their formal schooling, some had been 
abandoned by their families, and others had run away to escape poverty and 
abuse. They came from a variety of ethnic backgrounds as well. In Cleveland 
in 1909, for example, fully one-third of newsboys were Jewish. Determined to 
rise above poverty, many of them formed a local union. Others joined gangs, 
spent their days gambling near the rail yards, and attracted the concern of local 
rabbis and social workers. 

Such vagabonds as these rebellious and rambunctious children were not the 
stuff of the compliant labor force to which Henry Ford was accustomed. Instead, 
for the important work of distributing the Independent, the DPC rounded up 
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former and current Ford employees and dispatched them to important cities, 
including Boston, Cleveland, Columbus, Toledo, Cincinnati, Chicago, St. Louis, 
and Pittsburgh. (It’s not clear whether these were the only cities where Ford 
employees were selling the Independent on the streets or whether these were 
the only ones that tried to prevent the practice.) Fred Black, the Independent’s 
business manager, took charge of the field operations. He reported directly to 
Ernest Liebold, who supervised the sales operation and kept Ford informed 
of important developments." Their immediate goal was to put in place a sales 
network for the Independent that was both professional and efficient. That 
meant replacing local newsboys with a labor force that answered directly and 
exclusively to Independent managers and, even more important, would exercise 
self-restraint in the face of provocation. It was a smart business plan. 

James T. Russell, a twenty-five-year-old from Pennsylvania, had worked for 
the DPC for two years in Dearborn when Fred Black promoted him to special 
representative and sent him to Cleveland in February 1921. Black instructed 
him to oversee all distribution operations in the city, hire a sales force, and 
coordinate with the home office on everything. Russell arrived in Cleveland on 
February 16. The first thing he did was to pay a visit to the city’s chief of police, 
Frank W. Smith, and ask whether out-of-state newspaper dealers were required 
to obtain a license. Russell also wanted to know which local laws “prevented or 
controlled the sale of the [Independent].” Black and Liebold had prepared him 
well. Chief Smith told Russell that there were no licensing requirements and 
that he was free to “go ahead and sell.”® 

Russell immediately got to work assembling his sales force. He “was person- 
ally very careful to secure as salesmen of mature age, of good character and ofa 
pleasing personality.” All of his sales agents were former Ford Motor Company 
employees who had been “temporarily laid off but not discharged,” “due to the 
slump in the automobile business.” The Ford Motor Company had just shut 
down production in all its plants for the first time in its history, idling thou- 
sands of line workers. Most of Russell’s hires were locals; he brought in some 
employees from Michigan as well. They included auto production workers, an 
accountant, even a banker—all hit hard by the postwar recession and eager to 
work for the proffered wage of $6 per day. Russell stationed vendors “within 
a few feet of the stations of police patrolmen,” so that should trouble arise, 
the DPC agents could appeal for assistance. Russell kept a close watch on the 
sales agents, personally visiting all their posts and checking their “methods of 
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selling.” Clevelanders looking to buy the Independent could usually find ven- 
dors on Public Square, the city’s spiritual heart; in front of the public library 
on Euclid Avenue; and at the intersection of East Ninth Street and Prospect 
Avenue, about six blocks from the western edge of the city’s oldest Jewish 
neighborhood, the Woodland district. Between February 17 and February 24, 
Independent vendors sold 8,285 copies of the Independent on the city’s streets, 
netting $414.25. With sales this brisk, Russell informed his bosses, he saw no 
need to place the paper for sale on newsstands."” 

Cleveland’s mayor at the time was William Sinton Fitzgerald. A Republican 
lawyer, Fitzgerald had just ascended to the position by appointment the previ- 
ous August, when his predecessor resigned to run for governor of Ohio. Facing 
a November election to win the job in his own right, he was avidly courting 
the city’s Jews. Some of the most prominent members of the city’s Republican 
Party were wealthy Jews who lived in stately mansions on Fairmont Boulevard, 
where they boarded train lines for daily rides to their downtown offices. The 
sight of the Independent for sale on Cleveland’s busiest intersections infuriated 
them, and they took their complaints directly to the mayor. These business- 
men and Republican Party headliners inspired Fitzgerald to take an extraordi- 
nary step, one that would enable him to curry favor with a group that, judging 
from weekly editorials in the Cleveland Jewish Independent, the city’s leading 
English-language Jewish newspaper, was furious with Ford’s attacks and itch- 
ing to engage him." 

Sometime after James Russell arrived in town, Fitzgerald decided to act on 
the authority granted to the mayor under section 1770 of the City Ordinances 
of Cleveland. Passed in 1907, the law banned the publication, exhibition, sale, 
or distribution within the city of “any indecent, immodest, obscene, scandal- 
ous or libelous picture, book, print, newspaper, or publication ... calculated to 
excite scandal, or having a tendency to create a breach of the peace.” Convinced 
that the Independent and Jewish Clevelanders’ response to it met that standard, 
Fitzgerald signed an order banning on-street sales of the paper.” 

On February 24, the city began its crackdown. One of the Independent’s 
vendors, Frank Harshman, was escorted to the police station, where a city pros- 
ecutor gave him a message: tell your boss to come see me. Russell complied 
immediately. When he got there, the prosecutor delivered a grim warning: 
“The Dearborn Independent was a nuisance upon the said streets of the City 
of Cleveland and that it was likely to cause riots and that [Russell] must cease 
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selling the paper upon said streets of the said city.” The prosecutor then took 
Russell to the city law director, W. B. Woods, who made the city’s intent plain: 
if sales did not stop immediately, the chief of police would order the arrest of 
anyone “selling or distributing the paper upon the streets.””° 

Russell ordered his sales force to stand down while he sought further 
instructions from Dearborn. Concluding that the situation was too serious to 
manage by letter or telephone, Black and Liebold summoned Russell to Detroit. 
When he reached the DPC’s offices, his supervisors questioned him “at great 
length as to what had occurred in Cleveland.” More to the point, Russell has- 
tened to say what had not happened: “there had been no riots, no breaches of 
the peace, and no trouble of any kind.” Russell insisted that he had trained his 
sales agents to obey all state and city laws in selling the newspaper; moreover, 
he had told them “to ignore all attempts to engage them in argument and to be 
very careful not to use any offensive language in calling their wares upon the 
streets of Cleveland and to avoid every possibility of causing any trouble of any 
sort.” Black and Liebold quickly concluded that the city had gone too far. They 
dispatched Russell back to Cleveland with instructions to resume sales of the 
Independent on the streets as before. On March 10, Russell arrived in Cleveland 
and relayed the order to his sales team.”! 

The beat police had their orders as well. The first officer to spot Russell in 
public directed him straight to the prosecutor’s office, where he received yet 
another warning: stop selling the Independent immediately, or he and all his 
sales agents would face arrest. This time, Russell ignored the city’s admonition. 
But he carefully laid the groundwork for the newspaper to defend itself if the 
city should follow through on its threat. On March 10 and u, Russell stationed 
only one vendor at a time in the entire city so that he could personally and con- 
tinually supervise his work and the public’s reaction, whatever it might be. The 
vendor worked abbreviated shifts those days, selling the paper only between 
2 p.m. and 6:30 p.m. When no arrests took place either day, Russell increased 
the sales force to three on March 12 and expanded the shift from noon to 6 p.m. 
It was Saturday, a rainy day. Still, between downpours, the vendors managed 
to sell 550 copies of the paper’s latest issue, which bore the incendiary headline 
“Jewish Versus American Rights.””’ Clearly, there was a market in Cleveland 
for what the vendors were selling. Russell and his team resumed work on Mon- 
day, March 14. Shortly after taking to the streets, four of Russell’s workers were 
arrested in the act of selling the Independent and charged with violating section 
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1770. Russell sent word to Dearborn about the arrests and continued selling the 
paper exclusively from newsstands. By the end of March, revenue dropped by 
more than 80 percent compared to February’s robust on-street sales.” 

The DPC retained the firm of Squire, Sanders, and Dempsey, one of Cleve- 
land’s largest and oldest, to represent the vendors in their criminal case. That 
matter was scheduled for a hearing on March 30, giving the defendants just 
two weeks to prepare. They did not need that long. On Monday, March 28, 
Ernest Dempsey strode into Cleveland’s federal courthouse to file a request for 
a temporary restraining order against the city. Instead of merely defending the 
arrested sales agents, the DPC attacked the mayor’s authority to ban the newspa- 
per. “[We claim] that the intent of the city officials is not to prevent a breach of 
the peace, but to prevent circulation of the Ford paper,” the motion asserted.” 

Dempsey had fought this battle before. In 1917, the distributors of the film 
The Birth of a Nation signed a contract with the owners of the Euclid Avenue 
Opera House to lease the theater for an indefinite exhibition period. The film 
had already been shown in the city for four weeks and had been approved by the 
boards of censors in several states, a dozen cities, and the federal government. 
Nevertheless, after the film arrived in Cleveland, the city attempted to ban it 
under section 1770. A state court judge ruled in favor of the film’s distributors 
and enjoined the city from interfering with public showings: ““To admit that 
this photoplay tends to provoke a breach of the peace is to confess that citizens 
of African descent are not law-abiding citizens. This I am not willing to admit, 
as it would be an uncalled-for slander upon these citizens. ”” 

Four years later, as Dempsey revisited this familiar ground, he made sure 
to acquaint federal judge David C. Westenhaver with the case by putting a 
copy of his brief on behalf of the film’s distributors in the DPC’s federal court 
file. Mayor Fitzgerald, who had been a member of the city council in 1917, had 
to have known that the Birth of a Nation precedent would make it difficult to 
prohibit the Independent. In 1917 and again in 1921, the city engaged in preemp- 
tive acts of censorship that it justified as measures to prevent race riots that 
had not yet happened. The state judge did not buy this rationale at the height 
of wartime, when free-speech rights took a backseat to national security and 
public safety concerns. Would the federal court be receptive to it barely two 
years after the Armistice? 

On March 31, Judge Westenhaver awarded victory to the newspaper. He 
ordered the mayor and other city officials to appear at a hearing on April 9 to 
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show why a preliminary injunction should not be granted to the plaintiffs. This 
order effectively threw the burden of proof onto the defendants. Unless the city 
argued persuasively that its ban was both legal and warranted by fact and circum- 
stance, the court would overturn it. At the same time, in state criminal court, 
the case against the four Ford employees who had been arrested and charged 
with crimes for selling the paper on March 14 was set for further hearings on 
April 3. Everything would depend on the legality of the ban.” 

Mayor Fitzgerald swore out a statement to explain his action and bolster the 
city’s case. For weeks that winter, he noted, he had been receiving “numerous 
complaints,” not only about the Dearborn Independent but also about another 
newspaper, Facts, a Philadelphia-based publication that purported to refute the 
antisemitic theories in Ford’s newspaper. Both papers, the mayor said, were 
“calculated to excite scandal, or had a tendency to create a breach of the peace.” 
Ford’s paper “criticized the Jews and [was] calculated to create racial hatred,” 
whereas Facts attacked Henry Ford and thus offended the legions of people who 
admired him. Accordingly, on February 21, the mayor banned both papers from 
using on-street vendors. Had he not taken this step, Fitzgerald asserted, sales 
of these papers would have produced “racial animosity and disturbances of the 
peace, and [would have been] against the public welfare and interest, and would 
be in violation of the ordinances of the City of Cleveland.””’ By banning both 
newspapers, the mayor sought to strike an evenhanded approach in pursuit of 
the overall goal of preventing potential civic unrest. But his fear of the possi- 
bility that citizens might angrily confront one another in public wherever the 
newspaper was sold was the sum and substance of the city’s legal argument. 
Would it be enough to overcome the Ford organization’s careful preparation 
and the unimpeachable conduct of its employees? 

In contrast to the city’s sparse legal argument, Ernest Dempsey packed his 
file with more than half a dozen sworn affidavits. From James Russell on down, 
each Independent vendor gave a consistent account of the work he had been hired 
to do and the method in which he had been trained to do it. Moreover, Russell 
personally vouched for the conduct of his employees on the job: “During the 
entire period when he observed the sales of the said paper there was no trouble 
of any sort in connection with the said sales; his salesmen were gentlemanly in 
their conduct and orderly and decent; in calling their wares they used no inde- 
cent or offensive language, and that in every respect they were orderly, and that 
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they caused no trouble, no crowds, no blocking of traffic and no interference 
of any sort with the use of the streets of the City of Cleveland.” 

Milton Coulson, a thirty-five-year-old bookkeeper from Lakewood, near 
Cleveland, was one of the four vendors arrested on March 14. He had worked 
for the Ford Motor Company for more than six years before being laid off in 
early 1921. Russell stationed him to sell papers at the corner of Prospect Avenue 
and East Ninth Street, just east of the downtown district. Not only was there 
no tendency toward a breach of the peace, Coulson said, but crowds had not 
even tended to form at his post. He had not feared for his own safety, he said, 
because selling the newspaper never precipitated riots or public disturbances. 
If violence were to break out, he had been instructed by Mr. Russell not “to 
fight or resist assaults” but simply to seek police assistance. Coulson further 
observed that a policeman was always standing nearby when he worked. A traf- 
fic clerk, a production clerk, an auto line worker, a bank clerk and war veteran, 
and a railroad clerk, all in their twenties and thirties, swore out similar state- 
ments. Each of them attested to the peaceable environment around them as 
they conducted their business.” 

The judge thus had only to compare the city’s version of the case, which 
turned on the as-yet-unrealized possibility of future violence, with Ford’s, which 
offered the sworn testimony of seven white, able-boded, middle-class men that 
no violence had occurred for over a month while they sold newspapers. At the 
show cause hearing on April 9, with the facts not in dispute, the two sides went 
to the mat over the law. The city, burdened with defending the legality of its 
ban, relied on the idea that officials had exercised a reasonable degree of dis- 
cretion while advancing the legitimate goal of protecting public order. It did 


not take the Ford lawyers long to poke holes in that theory. They attacked the 
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premise of section 1770, described the mayor’s order as “incomprehensible, 
and asserted that Ford had a constitutional right to distribute his newspaper 
in the absence of any actual violence.” 

Without evidence of actual riots or disturbances, the city had no leverage 
to push Judge Westenhaver to uphold the ban. On April 16, the judge gave Ford 
everything his lawyers asked for. Westenhaver issued an injunction against the 
city that prevented enforcement of the ban against on-street sales until fur- 
ther court action. “[The ban] was not directed towards preserving the public 


peace of the city,” Judge Westenhaver declared, “and [it] was not in any wise 
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necessary to prevent any breach of the peace.” Convinced that the city would 
not object to the newspaper if it removed the offending articles, he ruled that 
“the necessary effect of such action is to censor in advance the contents of the 
newspaper, by preventing its sale in the same manner as all other newspapers 
are sold.” Because the city never interfered with sales of the Independent “at 
news stands and in shops,” the judge could conclude only that the mayor’s 
intention was to prevent its distribution on the streets, in clear violation of the 
First Amendment.*! 

Judge Westenhaver determined that the city acted preemptively in seeking 
to preserve the public peace. Sales of the Independent precipitated no breach 
of the peace, no public disorder, and no race riots in the city of Cleveland. The 
judge also agreed with Ernest Dempsey on the relevant precedent. This case was 
no different, Westenhaver noted, from “certain efforts to suppress the public 
exhibition of the photoplay called ‘The Birth of a Nation. 
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Echoing the logic— 
and language—of the 1917 Birth of a Nation decision, Westenhaver described 
the ban on the Independent as an offense against the people it was ostensibly 
meant to protect: “It would be a libel, it seems to me, on people of the Jewish 
race to assume that they are imbued with such a spirit of lawlessness.” The fed- 
eral court’s ultimate concern lay in the possibility that public officials would use 
their authority to restrict speech with which they disagreed. Dempsey prevailed 
in getting the court to see the controversy as a straight-up First Amendment 
problem, without the complicating factor of public safety. This was a matter of 
censoring speech one disagreed with, he was convinced, and such speech was 
exactly what the First Amendment was designed to protect.” 

Ohio’s state courts followed suit a month later. When the Ford newspaper 
vendors appeared for their state criminal trial, the judge ended the suspense 
quickly. The men were freed and the charges dismissed, the judge ruled, “on 
the ground that the affidavit filed by the City Prosecutor was “insufficient and 
indefinite.””* In hindsight, the city appears to have offered only a token effort 
in both the federal injunction case and the state criminal prosecutions. 

Once he lost the court cases, Mayor Fitzgerald started putting up a fight in 
public. Two days after the court enjoined the ban, he appeared at Cleveland’s 
posh Hotel Statler, where 1,500 people gathered to commemorate the fortieth 
anniversary of the founding of the Hungarian Benevolent and Social Union, a 
nineteenth-century self-help association created to assist Jews in need. Mayor 


Fitzgerald declared in ringing tones that “as long as he was mayor he would see 
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that all the people of Cleveland were accorded equal rights regardless of race 
or religion and that he would continue to oppose prejudice against any group 
of people.” Fitzgerald’s full-on embrace of the cause, however sincere, did him 
little good; he lost his bid for election as mayor in his own right later that year.” 

The only comfort for Fitzgerald and for Cleveland’s Jewish community 
was that in seeking to ban Ford’s newspaper, they were far from alone. They 
were simply the first. And their efforts emboldened officials in other cities to 
exercise their own discretionary authority to try to restrict on-street sales of 
Ford’s newspaper. 

The trend began to materialize shortly after Cleveland filed its injunction 
case. During the last two weeks of March, special ordinances aimed at Ford’s 
publication bloomed like the first flowers of spring in a half dozen other Mid- 
western cities. Cincinnati passed an ordinance prohibiting all sales of the paper 
in the city as a result of the “very obnoxious” articles that were “an affront to 
Jewish citizens, who, as a class, are . . . progressive, charitable, . . . and, above 
all, have proved true, loyal Americans.” In Toledo, a public fracas broke out 
on the steps of the federal courthouse, necessitating police intervention. That 
melee was an economic squabble among competing newsboys, not a race riot 
instigated by Jews and other Ford opponents. Nevertheless, the city’s chief of 
police ordered the Independent banned from Toledo streets.” 

The wave of municipal bans and police regulations did not deter Ford. If 
anything, Cleveland’s ban emboldened him to challenge that ordinance and the 
bans that followed. With his vast resources, he hired workers to sell the paper in 
open violation of the terms of local regulations, and he then retained lawyers in 
each city to handle matters in the courts. Ford’s lawyers almost certainly knew 
that the law favored the rights of publishers. Impressed by the theoretical appeal 
of criminal libel law as a tool for maintaining the public peace, public officials 
did not expect judges to read the First Amendment as broadly as they did.” 

The American Civil Liberties Union (ACLU) was keeping tabs on Ford’s 
newspaper and the legal developments it had precipitated. As the Cleveland 
case wended through the district court, the ACLU seized the opportunity to 
publicize the broader principle of free speech even in cases when the speech 
itself was objectionable and offensive. In a circular letter to Fitzgerald and a 
half dozen other mayors, the ACLU’s national chair, Harry F. Ward, and six 
members of its national committee unconditionally condemned Ford’s anti- 


semitic articles, but they equally opposed governmental attempts to “combat 
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this propaganda . . . [by] forbid[ding] the sale of the Independent and threaten 
with arrest those who sell it.” Such an exercise of public authority, the ACLU 
maintained, was “in clear violation of traditional American civil rights” and, 
once set in motion, had “no logical or practical limit.” The ACLU’s position 
was that, because the “freedom to express views of every kind” was essential 
to democracy, Ford’s newspaper, no matter how offensive, must be permitted 
to circulate freely. The ACLU made no secret of its views, sending the circular 
letter and a press release to major newspapers and wire services in late March. 
The mayor of Columbus, Ohio, responded somewhat defensively, informing 
Ward that on-street sales continued unabated in his city. The only prohibited 
behavior, he pointed out, was “yell[ing] out on the street . . . for the purpose 
of creating strife and trouble.”” 

The national press needed no prodding to side with the ACLU. The Chi- 
cago Tribune, for all its animus toward Ford, quickly assessed the stakes of the 
First Amendment fight he had caused and threw its editorial weight behind the 
rights of a free press. Jews should oppose such overreaches of municipal author- 
ity, the Tribune declared, because to seek recourse to law would only confirm 
conspiratorial suspicions. That public officials turned to such oppressive uses 
of public power would “inevitably be ascribed to Jewish influence and will be 
accepted by many Americans as sufficient evidence that Mr. Ford is justified 
in charging the Jews with organization to domination.” It was hardly a brac- 
ing endorsement of civic equality, but the paper did conclude with a regretful 
comment on the recent “organization of groups and the cultivation of group 
interests and group consciousness in disregard of our common citizenship and 
of the basic principles of American liberty and equality. This is, indeed, the 
evil tendency of the anti-Semitic propaganda.” In identifying “group inter- 
ests” and group identity with the evils of racial prejudice, the paper expressed 
a common assumption of American liberal individualism: group identifica- 
tions undermined democracy. The Tribune considered group labels dangerous: 
“[They] mean the disintegration of American nationality and peace, and all 
intelligent Americans of whatever race, tradition, religious affiliation, party, or 
condition of life should combat every manifestation of [them].”** No wonder 
the American Jewish Committee eschewed a politics of group identity, even 
in opposing racism; such a politics would position the AJC in stark opposition 


to “American nationality and peace.” 
y 
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Despite such paeans to the virtues of free speech, liberty, and equality, 
Ford’s opponents in the halls of city and state law-making bodies continued 
their efforts to write statutes that would stick. A Michigan state legislator 
introduced a bill that “would compel” Ford’s paper either to “discontinue its 
slanderous attack on the Jews or cease publication.” The bill’s sponsor, Rep- 
resentative George Welch, said that his purpose was “to protect all religious 
sects.” Chicago’s corporation counsel defended his city’s ban as an exercise 
of “its general police powers with a view to keeping the peace.” Cincinnati’s 
leading Republican city council member contended that the Independent was 
“very obnoxious to a great number of respected citizens not only of our own 
city but of the United States.” A Detroit city council member sought vainly to 
amend the existing city ordinance limiting the sale of publications inveigh- 
ing “against religious creeds or cults” by adding the term race and increasing 
the fine for violation from $25 to $500. In answer to these attempts to codify 
newspaper censorship, the ACLU contacted Ford’s lawyer in Detroit, asking for 
information about all pending criminal cases against Independent newspaper 
vendors and enclosing a copy of the March circular letter to show its support 
for the principle of editorial freedom. William Lucking sent the ACLU a copy 
of Judge Westenhaver’s decision in the Fitzgerald case, which he described as 
“of value on the subject of freedom of the press.”” 

So, for a time at least, Judge Westenhaver’s resounding rebuke of Mayor 
Fitzgerald did not stop others intent on circumscribing the reach of Ford’s news- 
paper and the spread of his message. Westenhaver’s robust First Amendment 
jurisprudence did not trickle down to local officials more directly concerned 
with—and politically affected by—racial and ethnic conflict that might poten- 
tially play out on city streets. World War I-era speech regulations abridging 
individual rights may have seemed less necessary in peacetime, but police and 
elected officials remained nervous enough about the possibility of violent strikes 
and riots that they were willing to ban offensive newspapers first and deal with 
the courts when forced. They may have been attempting to avoid a repeat of the 
widespread unrest in U.S. cities and at industrial workplaces during 1919, when 
violent strikes, interwoven with race riots, tested the capacity of local govern- 
ments to maintain order. The regulation of morals, alcohol, and literature all 
helped constitute the larger pattern of social control that was evolving dur- 
ing and after World War I, and local jurisdictions contributed a complicated 
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patchwork of different jurisdictional rules that reflected their unique situations. 
The Ford controversy reveals how determined different cities were to refight the 
same battle even after the Cleveland case pointed to the likely result.” 

In Chicago, the battle over the Independent was engaged in the oppres- 
sive heat of summer, and it traveled much the same terrain as it had in Cleve- 
land. After the city enacted an ordinance banning on-street sales, the DPC 
dispatched vendors to defy it peaceably. In July, the police arrested two Ford 
employees; attorneys for Ford promptly contested the arrests and challenged 
the city’s ban. Taking the constitutional high road, Ford’s Chicago distributor, 
Perley W. Johnson, declared that “the police are interfering with the rights of 
free speech.” He announced that the newspaper would press for a permanent 
injunction when the county circuit court reconvened in September. Ford’s 
attorneys filed a request for a temporary restraining order against the city in 
early August. Three days later, the judge granted their request.“ 

No one prosecuting the case for Chicago, it seems, looked closely enough 
at the statutory language to realize that the Illinois statute and the Cleveland 
city ordinance both relied on the mere potential for race riots to justify sup- 
pressing a publication. If they did, they decided it was worth taking the chance 
that local conditions would produce a different result. The federal and state 
courts in Ohio had already ruled that in the absence of proven public disor- 
der, banning on-street sales and arresting newspaper vendors were acts that 
lay beyond the authority of public officials. Odds were that the Chicago case 
would not turn out any better for public officials than the Cleveland lawsuit, 
unless the Illinois authorities could cite some other statutory grounds for their 
actions—or unless an actual riot broke out. 

As in Cleveland, the city of Chicago could produce no riots related to the 
Independent. The unhappiness of Jewish citizens with the Independent’s con- 
tent, however heartfelt, did not induce courts to close down the commerce of 
speech in which Ford was engaged. The Cook County Circuit Court continued 
the temporary restraining order against the police from August 1921 into early 
1922. In the meantime, Ford’s vendors continued to sell issues of the Indepen- 
dent, issues that boasted such headlines as “The Press Is Already in Our Hands,” 
“How the Jews in the U.S. Conceal Their Strength,” and “The Scope of Jew- 
ish Dictatorship in the U.S.,” throughout the fall of 1920. The same fate befell 
Pittsburgh, where a federal judge enjoined the mayor and director of public 
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safety from using the police “to suppress the sale of the Dearborn Independent 
on the streets” there.” 

Officials in Chicago and Illinois were impatient with this state of affairs. 
By this point, any successful ban against on-street sales would have provided 
a potent public relations edge and notched an important symbolic victory 
for Jewish groups seeking to stop Ford’s forward momentum. When the city 
could make no headway on municipal regulatory grounds, the state of Illinois 
intervened. In early September, Illinois State’s Attorney Robert E. Crowe, an 
ambitious lawyer with his eye on a larger stage, decided to charge Ford with 
criminal libel under state law. In the heat of the heightened patriotic fervor of 
World War I, Illinois made it a crime “to manufacture, sell, or offer for sale, 
advertise, or publish . . . in any public place in this state . . . any publication 
or exhibition .. . which . . . exposes the citizens of any race, color, creed, or 
religion to contempt, derision, or obloquy or which is productive of breach of 
the peace or riots.” 

This law did not supply any more promising a basis for banning the Inde- 
pendent than Cleveland’s vague city ordinance. When Crowe charged in his 


«cc 


brief that Ford was guilty of “‘publishing articles which cause race prejudice 
and which might lead to race riots,” he was merely conjuring the same allega- 
tions that Ernest Dempsey had flicked aside in Cleveland. Crowe ordered his 
assistants to collect back issues of the Dearborn Independent as evidence in his 
investigation and announced plans to impanel a grand jury. Yet he refused to 
disclose whether he would summon Ford to testify. In the wake of Ford’s per- 
formance in Mount Clemens, the press found his taking the witness’s oath an 
utterly seductive prospect.“ 

Those speculations and the state’s case all came to nothing. In January 1922, 
Chicago made a last-gasp effort to use criminal libel to censor the Independent. 
Its lawyers embellished their case about the potential for public disturbance with 
the charge that Ford was engaged in a conspiracy with Ernest Liebold, Indepen- 
dent editor William J. Cameron, and DPC distributor Johnson “to engage in 
propaganda against the Jews which ‘will prove disastrous not only to the Jews, 
but to all citizens of the United States.” The sole intent of the Independent, 
Chicago Corporation Counsel James W. Breen told the court, was to “mingle 
truthful and false statements to generate a feeling of hatred and contempt 
against the Jews.” Breen alleged that the nation’s social and political stability 
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were threatened: “This propaganda will affect disastrously and prejudiciously 
all citizens and residents of the United States who enjoy civil liberty and who 
only enjoy such liberties as long as a spirit of toleration and mutual amity among 
the people continues and cannot possibly endure if religious hatreds, race, and 
group antagonisms are generated.” It was a valiant effort, but it failed. The 
court left the injunction against the Chicago police order in place indefinitely. 

Ironically, cities wanting to ban the Independent needed riots to happen for 
criminal libel statutes to trump the First Amendment rights of newspaper pub- 
lishers, even when they held views as repugnant as Ford’s. However insulting 
and offensive the Independent’s headlines and stories may have been, everyone 
on both sides behaved too well to trigger the extreme remedy provided by the 
law of criminal libel. For all the disputation that had taken place among elite 
Jews during 1920, the rank and file apparently heeded Louis Marshall well, for 
they did not engage Independent vendors in verbal protests or physical confron- 
tations. The vendors, for their part, were also extremely well trained, particu- 
larly in Cleveland and Chicago, where they provoked apparently not a single 
confrontation. The police in those cities made their arrests preemptively; they 
acted on the basis of suspicion and dislike, not on the basis of any actual peace 
disturbance by the Independent’s vendors. Amazingly, other cities, even with 
Cleveland’s example before them to notice and not to emulate, fell into the same 
legal trap. All these efforts to ban on-street sales under criminal libel in 1921 
were doomed. Ford won the battle of the streets. No one, not even he, knew what 


that would mean for the larger war that continued, unabated, on other fronts. 


Midwestern courts gave Henry Ford unchecked momentum going into 1922. 
Except for a minor disturbance in Toledo, Independent vendors could not be 
blamed for inciting unrest on any scale. Across the region, convincing legal 
victories assured Ford the right to sell his newspaper on city streets and gave its 
objectionable content the full protection of the First Amendment. 

Before the final legal judgment was handed down in Chicago, Ford set off 
on a victory tour of sorts. With Thomas Edison, Edsel Ford, their wives, and a 
sizable press contingent along for the journey, he departed Dearborn in early 
December 1921 in his personal railcar for Muscle Shoals, Alabama, the site of 
a federally owned nitrate plant and waterpower project at Wilson Dam. Ford 


planned to survey the site as part of a publicity tour, to draw attention to his 
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3.1. Henry Ford with prize oxen, ca. 1922 (© Bettmann/Corbis). 


already-announced bid to purchase the nitrate plants from the government 
and to produce low-cost fertilizer. His proposal was wildly popular among the 
nation’s farmers, but congressional Republicans were skeptical. The object of 
the trip was to build political support for his bid.** 

Muscle Shoals unified the literal plans and symbolic politics of Ford’s hopes 
for the America he intended to build. As Albert Lee commented, “His vision 
incorporated the creation of a series of small communities along the river, each 
supplying the work force for a single nitrate plant, and where the part-time 
farmers could gain the benefits of industrialization without having to live in 
wicked cities.” Manufacturing cheap power and fertilizer would extend his 
industrial empire and shore up his agricultural constituency. Tying the nation’s 
agricultural sector even more tightly to the Ford name, he believed, would brace 
his considerable political ambitions. He lost the 1918 Senate race as the Demo- 
cratic candidate; with President Wilson out of office, Ford was free to run as 
the Republican he really was, free to appeal to the isolationism and racism that 
ran deep among political and religious conservatives. Waging the antisemitic 


campaign, acquiring Muscle Shoals, and testing the presidential political waters 
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from 1921 through 1923 were all means to an end. They all served as machines 
with which Ford sought to retool the nation’s sociopolitical economy.” 

Ford made no stops while en route to Alabama and gave no interviews 
until he arrived there on December 3. As ever, when he spoke, he left a lasting 
impression. Muscle Shoals, Ford said, would be the first step in his grand plan 
to end all war. By backing national currencies with natural resources other than 
gold, he intended to break the gold monopoly while bringing cheap power to 


ordinary people and, at the same time, to ensure national security: 


[I]f you went out and knocked at every door along every street and road in the world 
you would find every grown man and woman in the world [saying], “No, no, God, 
save us from war.” Then if all the families in the world are opposed to war why in the 
name of Heaven do we have wars, did that question ever occur to you? Well, there is a 
reason. There is profit in war. I don’t mean moral profit, or increased religious interest 
or spiritual uplift through trial by fire, nor any of that kind of bunk. It is money profit 


I mean; profits in gold. 


For Ford, war boiled down to two things: profit, and those seeking it. Reli- 
gion, territory, family conflicts, ideological imperatives, and imperial designs 
utterly disinterested him and did not enter his discernment into the motives 
of others. Neither history nor politics encumbered Ford’s theory: “‘There is a 
group of international bankers, who today control the bulk of the world’s gold 
supply. They have their members or their agents in every country. No matter 
to what country they, as individuals, claim allegiance, they all play the same 
game, to keep the gold they have in their own hands and to get as much more 
as possible. ... With them the fostering, starting and fighting of a war is noth- 
ing more nor less than an active market for money, a business transaction.” 
“International bankers” was thinly disguised code language for Jews. The 
phrase served the same purpose in the Independent. Prominent American Jews 
understood it as such.“ 

Having expressed his view of international conflict in unmistakable terms, 
Ford then explained that his purchase of Muscle Shoals would break the gold 
monopoly by enabling the government to back currency with natural resources 
such as waterpower. Edison’s purpose in making the trip was to “indorse” [sic] 
Ford’s bid after making an independent inspection of the site. It was impor- 
tant to Ford that Edison, his idol and mentor, validate his political economy; 


here, too, Edison obliged: “I will recommend to Congress that it complete the 
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dam and give the lease to Mr. Ford,” Edison proclaimed as the two departed 
Alabama on December 5. Moreover, he seconded Ford’s beliefs about the vil- 
lains in the currency system: “It is the money broker, the money profiteer, 
the private banker, that I oppose. They gain their power through a fictitious 
and false value given to gold. Gold is a relic of Julius Caesar and interest is an 
invention of Satan.” 

The press was eager to get Ford on the record about his newspaper’s “anti- 
Jewish campaign.” Ford “explained [its] origin ... by relating that while on his 
way to Europe during the war on the famous peace ship he was told wealthy 
Jews had provoked the war and were carrying it on for their own profit.” He 
brought this intelligence back home, he told reporters, where his own “inves- 
tigation convinced him the information was correct.” He repeated to the press 
what he had already told Rabbi Franklin and Louis Marshall: “his campaign is 
only against the ‘moneyed Jews’ and really is for the mass of Jews.”°° 

Even with Edison’s support, Ford’s Muscle Shoals bid was hardly ensured 
swift approval. Although the vast majority of the nation’s rural voters supported 
Ford’s proposal—mostly on the strength of his promise to use Muscle Shoals to 
produce inexpensive fertilizer—broad opposition remained in Congress. Ford 
submitted his bid to Secretary of War John Wingate Weeks in late December, 
but that was just the beginning of the negotiations. The motor magnate and 
the government were $15 million apart on price estimates for completing the 
first two dams on the project, and as Ford’s bid was expressed in the form of 
an estimate, not a solid guarantee, the secretary announced that it would be 
“necessary to consult Mr. Ford again before an agreement on disputed points 
could be reached.” Ford hoped to conclude the deal quickly, but those expec- 
tations were dashed, not least by his own mistakes in the bidding process. 
Opposition increased in the Federal Reserve, where officials looked askance at 
Ford’s monetary theories.” 

Scarcely two weeks later, Ford appeared to draw a firm conclusion from 
these events: the Independent’s antisemitic campaign was hurting his pursuit 
of Muscle Shoals. Early in January 1922, Ford strode into the newspaper's offices 
and ordered Liebold and Cameron to halt the articles. “One can only speculate 
as to the extent of Liebold’s consternation,” the historian Anne Jardim insight- 
fully remarked. Cameron, by all accounts, “was momentarily breathless.” Heed- 
less of his staff’s reactions, Ford barged on: “Put all your thought and time to 
studying and writing about this money question. The Jews are responsible for 
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the present money standard, and we want them on our side to get rid of it.” 
Cameron was incredulous: “They won't do it,” he replied. “Oh, yes, they will; 
we can work them,” Ford said in dismissal. Liebold sought to reason with his 
boss: “But we can do both [at the same time],” he said. Ford had the last word: 
“No, we can’t. The Jewish articles must stop, and Cameron must go to work 
on the money question.” 

Whatever illusion Ford may have harbored about Jews’ willingness to assist 
him with the “energy dollar” was immediately shattered by no less proximate 
a Jewish friend than Rabbi Franklin. As soon as Ford announced that the 
Dearborn Independent “would cease its attacks on the Jews after the January 14 
issue,” Franklin publicly condemned Ford for linking Jews to the creation of 
“the present financial system” and for calling on them to “aid in constructing 
a new one.” Franklin turned the tables on Ford, demanding that Ford issue a 
full retraction and admit that “his attacks on the Jews were without foundation 
and that there is no international Jewish conspiracy” before Jews could have any 
“confidence in any plan of Mr. Ford or any advances he may make to them.” 

The announcement that the anti-Jewish articles would cease was by no means 
a sign of any great change of mind on Ford’s part. Nor, as has been speculated, 
was it merely an “impulsive” move, undertaken as casually as the decision to 
begin the war of words nearly two years before.” The decision represented 
merely a shift in tactics, from a frontal assault to a more indirect campaign in 
which Ford intended to make Jews responsible for solving the primary public 
policy problem with which he associated them: the money standard. Muscle 
Shoals was to be the vehicle by which the monetary system was changed from 
a gold-backed currency to an energy- and natural resources—backed currency. 
It had become Ford’s highest nonautomotive policy priority. As long as his bid 
to acquire control of the Alabama dams and nitrate plants remained alive in 
Congress, Ford prioritized his financial resources and redirected his public 
statements accordingly. 

Contemporary observers offered different explanations for Ford’s abrupt 
decision to end the Independent’s crusade against Jews. One of the more reveal- 
ing came from the pen of E. G. Pipp, the newspaper’s former editor. Writing in 
Pipp’s Weekly, Pipp held nothing back: Ford was concerned about the effects 
of an informal boycott against his dealers, particularly in “Jewish centers of 
New York, Cincinnati, Cleveland, and other places.” According to Pipp, once 
Ford mastered the concept of the electoral college, which allocated votes to 
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heavily populated states such as Ohio and New York, once it was explained to 
him “that no man had been elected President in the past sixty years who had 
lost both Ohio and New York . . . and that the Jews could swing the balance 
of power in both of [those states],” he immediately made the decision to stop 
running the articles.” 

Another, more colorful explanation for Ford’s abrupt change of mind comes 
from the pen of Upton Sinclair, novelist and 1934 candidate for governor of 
California. In 1937, Sinclair published a highly uncomplimentary yet factually 
accurate biography of Ford, The Flivver King. In it Sinclair describes a Jewish 
Hollywood film producer, William Fox, the subject of an article about to appear 
in the Independent. Word of the article leaked to Fox, who promptly wired Ford 
to tell him ofa film he had just commissioned: “He had instructed his hundreds 
of cameramen all over the country to get news of accidents involving Ford cars, 
and to get pictures of the wrecks with full details, how many people were killed, 
how many dependents were left, and so on. They were getting experts to swear 
what defects in each car had caused the accident.” Fox was preparing the best 
clips to include in the newsreels he sent to theater owners each week. On hear- 
ing this disclosure, Sinclair said, Ford immediately “sent word back to William 
[Fox] that he had decided to stop the attacks upon the Jews.”°° 

With so many prominent Jews commenting publicly and working behind 
the scenes to bring Ford’s war to an end, where was Louis Marshall, and was he 
finding it difficult to keep his public silence? Marshall said nothing for attribu- 
tion while condemning Ford liberally in private. News events soon provoked 
him to act behind the scenes. In July 1921, after reading newspaper reports that 
President Warren G. Harding had joined Ford, Edison, and Harvey Firestone 
on a summer holiday, Marshall sent the president a letter pleading for him to 
intervene: “The Jews of this country . . . cannot understand why they should be 
dragged through the mire, why in this land of liberty there should be a recru- 
descence of that same persecution from which their ancestors had suffered in 
lands whence they had come to America as a haven of refuge.” Harding never 
responded directly to Marshall, but he complied with his request, sending a 
personal emissary to Ford a few months later. When Ford announced the sus- 
pension of the published attacks, Marshall was pleased to think that his discreet 
activism proved so quietly effective.” 

Yet as Marshall himself already knew, Ford’s well-publicized decision was 


disingenuous. The articles lived on in another form. In November 1920, the 
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Dearborn Publishing Company began to issue the articles in pamphlets sold 
in sets priced at $1. Titled The International Jew (TIJ), this collection put the 
Ford name—and the stamp of approval of American industrialism’s towering 
figure—on the Protocols. In its first years in print, TIJ sold out of several print 
runs totaling two hundred thousand copies. That achievement in marketing and 
sales would please any author then, or now. Adding to its distributive capacity, 
Liebold purposefully did not copyright the work, thereby permitting all com- 
ers to translate and publish it. In short order it appeared in twelve languages 
on three continents. Aghast at the rising circulation of the Protocols and TIJ, 
Marshall authorized the American Jewish Committee (AJC) to finance the 
1921 publication of Herman Bernstein’s The History of a Lie, the first American 
contribution to the literature discrediting the Protocols. The cessation of the 
Independent articles pleased Marshall; before TIJ became readily available, he 
commented publicly that antisemitic agitation had decreased in the United 
States and that few citizens found the Independent articles credible.** 

So, by early 1922, although the larger battle against antisemitism contin- 
ued to require constant vigilance, Marshall had reason to believe that Ford’s 
onslaught had been weathered. He managed the organized Jewish response in 
1921; he beat back suggestions that Ford’s allegations be met in open debate; 
he and the AJC steadfastly opposed the idea of a congressional investigation 
into the Independent’s antisemitic campaign; and he successfully discouraged 
prominent Jews named in the newspaper from suing for libel. The campaign 
had generated widespread adverse publicity for Ford, and although much of 
it had been generated by the Jewish press, it carried a sting. Parodies such as 
one that appeared in a 1920 issue of the American Hebrew were typical: “Henry 
Ford Acquires Railroads, Coal Fields, and Timber Lands of Vast Quantity and 
Wealth. Aims at Great Power. Flivver King’s Interests Stretch Out to Control 
America’s Natural Resources. Ford’s Desire to Become President Considered a 
Menace to Nation.”™” With luck, Ford would no longer contribute significantly 
to the larger antisemitic movement that Marshall and the AJC were fighting 
to contain. 

Despite his careful management of the wider Jewish answer to Ford, Marshall 
was unable to prevent rogue lawsuits against Ford from popping up in several 
places. The first was filed in Chicago in February 1921. Morris Gest, a theater 
owner and producer, set his damages at $5 million after the Independent accused 


him of staging shows that were so salacious in character that patrons snapped 


Taking It to the Streets 113 


up tickets a year in advance. The accusation that he was corrupting the morals 
of the community probably was not the real insult. Far more offensive to Gest 
was the Independent’s accusation that he neglected his parents, who still lived 
in Russia. In fact, the senior Gests were well off and did not need their son’s 
assistance; still, as Gest’s attorney commented, “a Jewish boy never forgets or 
neglects his parents.” Gest told the New York Times, “Pll make that Peace Ship 
Henry pay dearly for what he has said, and more, too, Pll make him eat his own 
words.” Ernest Liebold immediately replied, “Mr. Gest will be ignored,” and 
indeed, the producer was never heard from again. The suit never came to trial. 

A second lawsuit in 1922 put the first cracks in the united front of Ameri- 
can Jewish organizations that Marshall was holding together with paper clips. 
This time, the plaintiff was a person of far greater substance than a theater 
producer of questionable taste: Herman Bernstein, writer, journalist, and per- 
sonal friend of Marshall. 

As he wound down the Independent’s series, Ford threw one final grenade: 
he fingered Bernstein, who had been a passenger on the Peace Ship, as the source 
of his information about The International Jew. In a widely circulated interview, 
Ford declared, “The real reason why I printed this matter was because a Jew— 
Herman Bernstein—told it to me while was crossing the ocean on the Peace 
Ship. He told me that if I wanted to end the war the way to do it was to see the 
Jewish financiers who created it. I played ignorant and let him go on. He told 
me most of the things we have printed.” In naming Bernstein, Ford declared 
him a traitor to his own people. Indignant and offended, Bernstein issued vig- 
orous denials, circulating a statement to every press outlet that reported Ford’s 
interview. Not only did he get no response from Ford; the press did not fully 
cooperate either. “The International News Service, which sent out the Ford 
interview, has not sent out extracts from my statement by wire,” Bernstein 
informed Marshall. “They used only a few hundred words. The Evening Post 
and The Herald published brief extracts from my reply, while the other New 
York newspapers did not publish it on the ground that they had declined to 
publish Ford’s reference to me.” 

By drawing Bernstein into the Independent’s web of untruths, Ford threat- 
ened to undermine the credibility of one of American Jewry’s most courageous 
writers on antisemitism. Bernstein, a novelist and poet of some repute, had 
won acclaim for his accomplishments in investigative journalism in the 1910s. 


He was driven “to lay bare the operations of Russian totalitarianism, whether 
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3.2. Herman Bernstein, 1923 (courtesy American Jewish Archives, Cincinnati, Ohio, 
Collection No. PC-360). 


Czarist or Bolshevist, especially in so far as it affected the fate of Russian Jews.” 
His reporting revealed “the involvement of the Russian secret police in the case 
of Mendel Beilis, the Jew wrongfully accused of the ritual murder of a gentile 
boy” in 191, and he also documented social and political conditions in Russia 
before and after the Communist Revolution. Bernstein was a prominent figure 
in American journalism, founding and editing the Yiddish daily Der Tog (The 
Day); serving as editor in chief of American Hebrew, the leading Jewish weekly, 
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from 1914 to 1919; and, from 1925 to 1929, editing the Jewish Tribune. During the 
early 1920s, he worked in various capacities for Louis Marshall and the Ameri- 
can Jewish Committee, which commissioned him to write The History of a Lie 
in 1921. Accusing Bernstein of providing the very calumnies he had just pub- 
licly exposed was a brilliant stroke on Ford’s (or Liebold’s) part. The move not 
only drew Bernstein into the fray but also, through him, pulled Marshall back 
in, just when the lawyer thought the ugly episode was finally coming to a close. 

Asa result, Ford’s announcement on January 6, 1922, that he planned to end 
the Independent’s antisemitic series hardly ended matters for Herman Bern- 
stein. Three days later, Bernstein threw all politeness aside. “Today,” reported 
the Los Angeles Times, “Bernstein applies the short and ugly word to Ford, 
and declares that he had no more than fifteen-minutes’ talk with Ford on the 
peace ship, and the Jewish problem was never discussed, except that Ford said 
he employed quite a number of Jews in his shops and they were good workers.” 
Calling Ford an ass in public was Bernstein’s attempt to strip the patina off 
Ford’s shiny public image. It did little good. On January 12, Bernstein decided 
to “bring suit against Henry Ford for this statement of his and for the article 
published some time ago in The Dearborn Independent, and now reproduced 
in the third volume of The International Jew.”® 

Bernstein immediately turned to Marshall for advice and representation. 
“I would be very grateful to you if you will be good enough to advise me what 
lawyer I should consult in this matter. Of course, there is no one who could 
handle this case as effectively as you or Mr. Untermyer.” Marshall immediately 
declined, not just for himself but also for his law partner: “It would be obviously 
unwise for me or Mr. Untermyer to represent you in any action that you may 
desire to bring against Henry Ford or The Dearborn Independent.” Marshall 
harbored grave doubts about the substance of Bernstein’s suit. He did not believe 
Bernstein could prove that the newspaper’s articles or Ford’s statements had 
caused him legal harm: “The fact that he lied about you and that he attributed 
to you opinions which you never expressed or harbored does not in and of itself 
constitute slander or libel.” Even more daunting was the choice of jurisdiction 
in which to file suit. Suing Ford in Detroit, Marshall said, “would be out of the 
question,” whereas serving him with a summons in New York required catch- 
ing him when he happened to set foot in the state. Then there was the problem 
of the corporate defendant: “You will probably be unable to get service upon 
The Dearborn Independent in this State. That will necessitate your proceeding 
against it in Detroit, which, of course, would be out of the question.” On that 
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issue, Marshall never wavered; he was convinced that no Detroit jury would 
ever return a verdict unfriendly to Henry Ford. Nor did Marshall want his firm 
or anyone connected with it to take the case. When Bernstein persisted, Mar- 
shall discouraged Untermyer from representing him, believing it “desirable to 
select a non-Jewish lawyer.” Instead, he recommended Martin W. Littleton, a 
fellow New Yorker whom he believed might take the case as “a public service” 
for which he would not expect a large fee. 

Littleton took the case, but with little obvious enthusiasm. In April 1922, 
he reported to Bernstein that without the money to put a detective on Ford’s 
tail, the chances of serving him when he came to New York were slim. Even 
with AJC member and Detroit businessman David A. Brown alertly watching 
Ford’s announced travel plans, the New Yorkers could gain no traction. Brown 
advised that the local press was decidedly partial to Ford; in particular, the 
Detroit Evening News, which reached “practically every home in the City of 
Detroit . . . and could practically swing a verdict one way or another,” had not 
once rebuked Ford or the Dearborn Independent for the antisemitic campaign. 
“The other newspapers I feel sure would not deliberately do anything to hurt 
Mr. Ford,” Brown told Bernstein. “While the people of Detroit are split as to 
their regard for him, yet there are enough people in the community who would 
come to his defence if suit were started, especially by a stranger in our midst.” 
Brown confirmed to Marshall that Ford knew of Bernstein’s suit “and will 
fight shy of New York and will even evade Process Service if he comes to New 
York.” Unable to make progress in the case, Bernstein again turned to Mar- 
shall for advice and help. Marshall, always generous with the former, declined 
to extend the latter.® 

After almost eighteen months of fruitless discovery, Untermyer finally came 
to Bernstein’s aid. At Bernstein’s request Littleton willingly relinquished the 
file to Untermyer in July 1923, having been “not inclined recently to push this 
case.” Together, Bernstein and Untermyer energetically pursued the lawsuit 
in New York while Marshall renewed his objections: Detroit was “enemy terri- 
tory,” where “it would not be easy to secure competent counsel”; and Ford was 
building a new plant in Troy, New York, where “a competent process-server 
should have no difficulty in catching him.” Untermyer and Bernstein proved 
Marshall wrong on the latter point: they were never able to serve Ford with a 
subpoena. Nor were they able to bring the case to trial. Their victories were more 
on the order of the symbolic: placing a levy on $115,000 of Ford’s money in a 
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New York bank. The order failed to secure Ford’s appearance and was vacated 
in 1924; moreover, Ernest Liebold asked the bank’s officials to honor drafts on 
the account despite the court order, and they agreed. Bernstein and Untermyer 
had to content themselves with securing a promise from state officials “to seize 
whatever copies of the Dearborn Independent make their way into the State.”*” 
Untermyer delegated the legwork in the case to a young and energetic assis- 
tant counsel, Laurence A. Steinhart. The junior partner drafted memoranda; 
tracked the time he and firm employees spent on the matter; and coordinated 
the collection of documents, pleadings, and correspondence over the four 
years of discovery. The firm bore nearly all of the costs of the case while it was 
in active litigation. Steinhardt, like Marshall, foresaw substantial difficulty in 
proving that Ford’s publications and interviews had actually caused Bernstein 
legally compensable harm: “Mr. Bernstein has no special damages to plead. 
He can point to no loss or damage directly traceable to the publication of the 
article.” Steinhardt recommended that Bernstein bring a separate lawsuit over 
Ford’s January interview, which never appeared in the Dearborn Independent. 
It was not going to be an easy piece of litigation for the plaintiff. 
Untermyer’s entry into the case brought the lawsuit and its plaintiff exactly 
the sort of attention Louis Marshall hoped to avoid. The announcement of 
Untermyer’s intention to file suit led the New York Times to rebroadcast the 
Independent’s allegation that Bernstein had acted as a “spy” for a “mythical 
combination of international Jewish bankers.” Upstanding citizens wrote to 


tell Bernstein he needn’t have bothered: 


Well here is where we get busy: Herman Bernstein, editor of the Jewish Tribune is start- 
ing suit against our Mr. Henry Ford. Now just such trouble as these aliens are making is 
what has caused men of World War to investigate conditions in our country. Mr. Ford 
has called attention to Jews and Catholics as a menace to our country. Our investiga- 
tions have proven Mr. Ford is right; you don’t need take anybody’s word for it. Go into 
any court any day and see for yourself who is making trouble. You will find just what 


Mr. Ford says. Jews and Catholics are a menace to our country.” 


As that letter vividly demonstrated, others saw the Bernstein lawsuit as an 


assault on Ford’s very Americanism, which they hastened to defend: 


Henry Ford could raise an Army and drive such people as [Untermyer and Bern- 


stein] into the sea. Don’t forget for one moment what happened to our Southern 
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Brothers about one half century ago. When the Hebrews start anything with the Ameri- 
can Christain [sic] they will learn something the [sic] never atempt [sic] of or any one 
else in the History of the World. Henry Ford has in his possion [sic] more dope and data 
about the Hebrew. He is aware of the fact that every Jew goes to his Synogue [sic] and 
vows he will down, cheat, and do every thing in his power to do the Christian. This is 


un-American, Unconstitutional and against Our Christian Government.” 


Such ignorant ravings irritated Marshall no end. There was no point in answering 
them, he knew; but he saw little purpose in precipitating them in the first place. 

As the Bernstein suit languished in the New York state courts, Marshall 
remained publicly silent while privately reminding friends that he opposed it. 
But it was just one of many unfortunate developments for him that year. Between 
Muscle Shoals and his rumored presidential aspirations, Ford was never out of 
the public eye during 1923. The International Jew effectively continued where the 
Independent had left off, “‘stir[ring] up bitterness against the Jews. ”” Indeed, 
while the Bernstein suit percolated on low heat, Ford laid the groundwork for 
a second, irreparable breach of Marshall’s leadership. This time, Ford selected 
a target who, unlike Bernstein, had no ties whatever to Marshall, but who, in 
Ford’s two-dimensional rendering, perfectly embodied the danger Jews repre- 
sented to the America he sought to defend in his ongoing war. 


THE OUTSIDER 


What spirituality and what unwavering vision must a man possess who clings 

to some hope of social or commercial opportunities for a family he has not 
sufficient income to provide with the bare necessities of life! . . . The justification of 
cooperative marketing is that it has been the means of a more progressive form of 
living and a superior type of citizenship, as well as an economic remedy. 


—Aaron Sapiro, 1923! 


Aaron Sapiro had few advantages growing up. No one groomed him to take on 
the powerful and wealthy. How he came to stand up to Ford is an extraordi- 
nary story of perseverance in the face of adversity, a story that has never before 
been fully assembled. 

Aaron’s parents conferred the first of many disadvantages on him by immi- 
grating to the United States from Eastern Europe, a place where people tended 
to be born poor; to stay poor; and if they were Jewish, to endure persecution. 
His mother’s parents, the Wascerwitzes, came from Russia, his father’s family 
from Poland. Both branches of the family tree followed the usual, arduous path 
to eventual landing and settlement in the United States. They sought to escape 
what God, government, and fate offered them in their native land. 

In 1865, the end of the Civil War reopened the nation’s doors. That year, 
six-year-old Selina Wascerwitz arrived in the United States with her parents, 
Gustav and Frederica, and her sisters, Fanny and Amelia. The family came to 
the United States by way of England, where they had lived for some time and 
where Selina had been born. They first landed in New York, where Fanny and 
Amelia met and married their husbands, Simon Ringolsky and Isador Levy, 
respectively. The Ringolskys and Levys soon headed to California, where they 
established small but profitable businesses, but the elder Wascerwitzes stayed 
behind in New York’s tenement district with their youngest daughter. Selina 
had a suitor of her own, the Polish-born émigré Jacob Sapiro, who had dashing 
looks but little to line his pockets. Jacob and Selina married in 1876 and wel- 


comed their first child, a daughter named Hattie, two years later. By then, Jacob 


4.1. Aaron Sapiro, ca. 1920 (courtesy American Jewish Archives, Cincinnati, Ohio, 
PC-3942). 
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had learned the ropes of American naturalization law. While he marked time 
establishing residency in New York, his eye on eventual citizenship, he served 
as a witness for friends and neighbors from the Lower East Side. So invested 
was he in pursuing naturalization that when the Wascerwitzes decided to join 
their other children on the West Coast, he declined to make the journey with 
them. For her part, Selina chose to travel with her parents, although she was 
again expecting. Her second child, a boy named Philip, arrived in San Fran- 
cisco shortly after the family did, on a spring day in 1880.’ 

Jacob Sapiro worked as a butcher in New York City while making his run at 
naturalization in federal court. In the early 1880s, the court summarily rejected 
his petition, a reversal that finally prompted him to join his family in Califor- 
nia. By then, a spare dozen years after the joining of the rails at Promontory, 
Utah, cross-country railroad travel was both commonplace and reasonably 
affordable, even for laborers such as Jacob. In 1881, an emigrant-class ticket from 
Omaha, Nebraska, to San Francisco cost $45; the trip required nine to eleven 
days.’ Jacob evidently made his journey sometime in late 1882 or early 1883; on 
February 5, 1884, Selina gave birth to twin sons. Unable to afford a home of 
their own, Jacob and Selina shuttled between her sisters’ residences, an itiner- 
ant existence that doubtless grew more uncomfortable for everyone involved 
with the growth of the Sapiros’ young family: Beatrice in 1887, Saul in 1889, 
Miriam in 1891, and Milton in 1893. Already in 1884, their circumstances were 
so desperate that Selina delivered her twins on the floor of Fanny Ringolsky’s 
San Francisco kitchen. One baby lived only a short time. The other, Aaron, sur- 
vived the difficult birth, as if realizing that the odds would always be stacked 
against him and that he was already determined to prove himself to the world.‘ 

It was a sensibility that became more pronounced as Aaron grew. When he 
was just a few years old, the family moved across San Francisco Bay to a home 
in Oakland. The address was 619 Fifth Street, only a few blocks from Oakland’s 
Inner Harbor. Today the street sits in the shadow of an interstate freeway, in 
one of the heavy industrial districts that line the waterfront. It is hardly a high- 
rent district now and almost certainly was not then. It was what Jacob Sapiro 
could afford on his job hauling junk for his brother-in-law, Simon Ringol- 
sky. Although the work was steady, the Sapiro family remained “pathetically 
poor’—and for a host of reasons.’ 

Jacob’s job paid little, and he had no family resources on which to fall 
back. Selina apparently received little or no financial support from her 
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parents, although her sister Amelia helped by watching Selina’s children while 
she worked. The main reason for the family’s economic distress, however, was 
Jacob’s worsening alcoholism. He came home from work drunk and angry, 
driving his children away. Aaron and his older brother avoided the house for 
hours once their father returned. “You can’t imagine the fear we had of him,” 
he remarked years later.® 

The rest of the family supplemented Jacob’s income with a variety of odd 
jobs. Selina sewed towels for a local department store. At the ages of ten and six, 
Philip and Aaron started selling odd items on the Oakland streets before and 
after school. They began by peddling matches, a dirty and dangerous business. 
“[P]eddling matches was awfully hard,” Aaron remembered. “In those days 
matches were made in large, square wooden blocks, solid at the base, and with 
several hundred to the block. . . . They were so heavy that a load big enough to 
net a profit of fifty cents would weigh twenty-five to thirty pounds.” Moreover, 
in the era before the invention of safety matches, the slightest friction could 
cause a conflagration. Aaron struggled to manage the load, keep up with his 
brother, and make it to school on time.’ 

The boys grabbed the chance to become newsies, a more profitable and 
less perilous trade. Still, the newspapers were a heavy burden for boys living 
on the edge of malnutrition. Their tardiness problems worsened, too. In order 
to recoup what he spent to buy newspapers from the distributor, Aaron stayed 
on the street corner until he sold every copy. Unaware of his extracurricular 
activity, his exasperated teacher finally sent him to the principal’s office. The 
principal—the poet Edwin Markham—coaxed the real story out of the boy. 
Convinced that Aaron was telling the truth, Markham granted him permis- 
sion to arrive at school whenever he finished selling papers and to make up 
missed lessons at lunchtime. Kindnesses such as these were rare exceptions in 
Aaron’s deprived youth.’ 

Five days after Aaron’s ninth birthday, tragedy rocked the family. Early 
on the morning of February 10, 1893, Jacob Sapiro was driving a truck with 
two Ringolsky employees, Antone Juan Correro and Ah Wong. As they were 
returning from the Oakland Harbor to the Ringolsky junkyard on Franklin 
Street, their wagon approached a train crossing. A warning bell was ringing, 
but there were no gates to prevent traffic from moving across the tracks. After 
one train moved through going in one direction, Sapiro thought the intersec- 


tion was clear and moved his truck forward. The wagon was then struck by an 
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express train going in the other direction at a high rate of speed. Correro and 
Wong, seated in the wagon bed, were thrown clear and survived. Jacob Sapiro 
was dragged under the wreckage until the train could be brought to a stop. Car- 
ried to a nearby hospital, he died two hours later. The Oakland Tribune briskly 
passed judgment: “[T]he victims of the disaster were the only ones to blame.” 

Word quickly reached Selina at home, only six blocks from the scene. She 
began the trip on foot to see her husband, but never made it to the hospital. 
Overcome with emotion, she collapsed on the street; friends carried her home. 
Her children responded with decidedly less grief. Neighbors picked up Aaron 
and Philip at school and took them to the hospital. They arrived after their 
father died. “[AJll I could feel,” Aaron reflected, “was that a great fear had been 
lifted.” The weeklong period of mourning was a carefree time. School and 
work were suspended, the house was lavishly supplied with food, and he and 
his siblings were showered with attention. An uncle—perhaps Simon Ringol- 
sky himself—bought the children new clothes to wear to the funeral. It was 
the first new suit Aaron ever owned. When relatives approached with scissors 
in hand to rend the garments in accordance with Orthodox mourning rituals, 
Aaron refused to submit. He and Philip took off at a dead run down the street. 
Eventually, the boys were caught, but Aaron considered it a wasteful gesture, 
not a tribute to the dead. He found his compensation in “the blessed privilege 
of eating all [h]e wanted” after the funeral." 

Yet with the rites concluded, the family’s life became even more desperate. 
In addition to sewing towels, Selina took another job: sitting with the dead at 
night for the families of Orthodox Jews. Indeed, death kept its own close vigil 
on the Sapiro family during this time. In the year after Jacob’s death, Selina 
lost one, perhaps two, of her children, probably to malnutrition or disease or 
both. The Oakland Tribune reported that Jacob left behind a family of eight 
children. By the summer of 1894, most accounts agree that Selina had only six 
mouths to feed.” 

Determined to keep her children together, Selina turned to her sister and 
brother-in-law, the Ringolskys, in whose employ her husband had met his 
death. Fanny and Simon were the best off of all the Wascerwitzes. For both 
those reasons, the family believed that the Ringolskys bore an obligation to 
assist Selina and her children in some way. The Ringolskys, however, refused 
to provide any help, a decision that created a lasting bitterness between them 


and the rest of the clan.'” 


124 PARTIES AND PLAYERS 


Finally, Selina was forced to make a terrible choice, “a step that almost broke 
her heart,” Aaron said, as if to defend her for having made it. She arranged for 
the Pacific Hebrew Orphans’ Asylum (PHOA) to take the four oldest Sapiro chil- 
dren: Hattie, the oldest at sixteen; Philip, then fourteen; Aaron, ten; and Saul, 
five.” The three youngest—Beatrice, Miriam, and the baby Milton, remained 
with Selina in Oakland, where she continued to sew towels and sit shivah for 
money to keep food on the table. 

The PHOA was founded in 1870 by the members of San Francisco’s Temple 
Emanu-El and by Joseph and Jesse Seligman, bankers and philanthropists who 
were among the first waves of forty-niner immigrants to California. Religious 
groups typically sought to take care of their orphaned children as the western 
United States grew.'* The asylum’s patrons found a building for their charges 
on Mason Street between Broadway and Vallejo, enrolled them in the local 
public schools, and enlisted the volunteer services of friendly physicians to care 
for the sick. In 1891, the orphanage’s board of directors moved the children to 
a new, majestic Victorian structure on Divisadero Street near Hayes. The new 
house cost $57,000 to build; initially, twelve people lived there. Demand for 
space quickly rose over the following decade. By 1905, six thousand Jews had 
emigrated to the San Francisco Bay area. Children who lost parents to pogroms 
in Russia were caught up in the tide of immigration and deposited on the steps 
of institutions like the PHOA up and down the East and West coasts." 

State laws required orphanages to accept only those children whose par- 
ents had died, not those who had simply been abandoned. Abandonment cre- 
ated a dilemma for the asylum’s governors, who wanted all Jewish children to 
be “rescued and fitted for useful membership [in] this commonwealth.” The 
boys were to be apprenticed out as trade workers, the girls trained as “good 
housekeepers.” Ideally, they would then be placed in the employ of individu- 
als who would care for their “physical welfare and moral culture,” but PHOA 
directors recognized that such placements would be difficult to find. In short, 
the institution was born of good intentions, yet constrained by the nature of 
the enterprise on which it embarked. It aspired to shepherd to adulthood those 
who would otherwise have been lost to poverty. It was not a place for the ambi- 
tious, the intellectual, the gifted, or the rebellious. To possess those qualities 
guaranteed that life at the orphanage would be unbearable.'® 

By the time Aaron and his siblings arrived at PHOA in late summer 1894, 
the Divisadero Street building housed more than one hundred children. Aaron 
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became “Number 58,” the first of a host of indignities he registered. The children 
lived, Aaron remembered, in “a cold, unfeeling system that tended to squeeze 
the joy of living and the individuality out of any child.” Their food bore little 
variety and probably less flavor; for lunch they carried pails to school stamped 
with their orphanage identification numbers and containing a slice of bread 
and an apple. Their meager meals, numbered lunch boxes, and gray uniforms 
effectively ostracized PHOA children from other students. The orphanage may 
have given these children a place to live, but it denied them a sense of normalcy. 
Few, if any, orphanages at the time strived for such a thing.” 

Separated from his siblings, Aaron was forced to devise strategies to sur- 
vive. Punishment for any infraction was a whipping across the hands. In the 
boys’ dormitory, the hierarchies of age and size mercilessly asserted them- 
selves. On his first night at the orphanage, Aaron refused to help an older boy 
undress and was left “all in a heap.” Several more incidents inspired him to 


2 


try his “first experiment at ‘cooperative organization.” Gathering the young 
and small boys together, he outlined his plan: all of them would come to the 
aid of any of them. They sealed their agreement with bloody thumbprints and 
were delighted when the hoped-for deterrent effect kicked in after only a few 
demonstrations of their willingness to counterattack.’ 

Aaron’ life in the orphanage sealed into him a deep bitterness, a distrust of 
authority, and a thirst for affection. “If someone could have come in to give us 
an occasional good-night kiss, or to speak a kind word now and then, it would 
have meant more to us than all the food in the world.” But Aaron was luckier 
than most orphans. His mother made the arduous trip from Oakland to see 
her children every Sunday. To save money, Selina Sapiro walked the three miles 
from the ferry to the orphanage. Once in a long while, she would bring baby 
Milton along, justifying the expense of a cable-car ride.” The regular contact 
with his mother could only have sharpened Aaron’s longing to return home, 
but that wish was never granted. 

As bad as life in Oakland with his father had been, the orphanage could 
only have been worse. In the dormitory and at school, Aaron had little contact 
with his siblings, fracturing his sense of family still further. He also lost the 
autonomy and independence of his role as an income earner. Perhaps the one 
thing the orphanage might have provided that his home life had not was a closer 
tie to his faith, but the institution failed him there, too: “Judaism was spoken 
of, yet never seen. The orphanage stressed the importance of remembering 
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4.2. Aaron Sapiro (sixth from right) and his brother Philip (fifth from left) stand 
with the Pacific Hebrew Orphan Asylum band, ca. 1896 (courtesy Mary and Jerome 


Sapiro Sr., San Francisco, California). 


Judaism without directing its expression.” Unimpressed with the outward 
signs and symbols of the Jewish faith as a child, Aaron’s spirituality withered 
as he grew. The orphanage’s lackluster religious training instilled in hima last- 
ing hunger to prove himself. 

Aaron quickly found an effective way to do so: he excelled in school. At the 
age of twelve, he won $250 and a medal for standing first in his class in grade 
school. That feat earned him a ticket to the city’s prestigious Lowell High School, 
a rare privilege among PHOA boys. At Lowell, Aaron’s gifts stood out, and he 
graduated at sixteen as class valedictorian.” The big question then became 
apparent: what next for so talented and promising a young man? 

One of the trustees of the orphanage was Rabbi Jacob Nieto of Sherith 
Israel, the San Francisco synagogue favored by Polish and Eastern European 
immigrants and founded around the same time as New York’s Temple Emanu- 
El. Rabbi Nieto used his pulpit to preach on social issues, including capital 
punishment, which he opposed, and he saw Aaron as a natural candidate for 
a modern Reform rabbi in the tradition he sought to build at Sherith Israel. 
For his part, Aaron gravitated toward the charismatic young rabbi, whose 
social idealism quickened his perception of the world as rife with injustice. His 
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reason for considering the seminary was pragmatic: the rabbinate was a ticket 
to a better standard of living. So, when Rabbi Nieto approached him with the 
idea that he go to Hebrew Union College in Cincinnati, Aaron “jumped at the 
suggestion.” It was a measure of Sapiro’s ambition and energy that he simul- 
taneously attended the seminary and the University of Cincinnati, receiving 
his bachelor of arts Phi Beta Kappa in 1904 and a master’s degree in history 
the following year. Then he tutored undergraduate students while pursuing 
advanced rabbinical training.” 

By the time he finished his undergraduate degree, Sapiro had encountered 
new friends who influenced his life in lasting ways. During his summer breaks, 
he returned to California to visit his mother in Oakland and teach in area syna- 
gogues. One assignment placed him in a children’s bible class in Stockton, up 
the Sacramento River delta from Oakland. By 1900, Stockton, an agricultural 
town, was well on its way to becoming a merchant center; it already reflected a 
vibrant religious and ethnic diversity. Sapiro’s teaching position brought him 
in contact with one of Stockton’s most prominent Jewish families, Michael 
and Rose Arndt. Michael was a merchant, and Rose, though raised Jewish, had 
become deeply influenced by Mary Baker Eddy’s Christian Scientist Church. 
Michael and Rose had two children: Stanley, a studious boy, and Janet, a girl 
who was barely ten in 1905 when chance placed her in Aaron’s Scripture class.” 

Rose Arndt took more than a passing interest in the serious seminarian. 
She introduced him to Stockton society, broadening his circle beyond the 
families he met at the synagogue to her own acquaintances in Christian Sci- 
ence. Soon she began inviting him to accompany the family on picnics and 
day trips around Northern California. Aaron was with Rose and her children 
in Berkeley on April 18, 1906, when a devastating earthquake struck San Fran- 
cisco and stranded them in the East Bay for several weeks. Before too long an 
understanding had emerged: Aaron and Janet were betrothed.” Janet, not yet 
a teenager, apparently welcomed the arrangement; Aaron accepted it as the 
natural outcome of his relationship with the Arndts. 

In Stockton, Aaron seemed to create the family he had never had. The 
Arndts, intact and robust, offered not only the nuclear structure he idealized 
but also the intellectual engagement on which he thrived. Rose’s turn away from 
Judaism gave Aaron license to heed his own rebellion, one that had been brew- 
ing since the day he concluded that it was irrational to ruin a brand-new suit 


jacket to mourn his father. Aaron was becoming increasingly disenchanted with 


128 PARTIES AND PLAYERS 


the rabbinate. Even the Reformed version was a static institution, he thought, 
uninterested in promoting social change, too wedded to rules and tradition. 
The more time he spent in Cincinnati, the more he became convinced that 
becoming a rabbi required too much intellectual conformity: “I came to believe 
strongly that any church must be an instrument of social service—to further 
human welfare—rather than an institution for the preaching of a fixed and 
changeless creed.” Sapiro wanted to change the world. Not even Rabbi Nieto 
could persuade him to stay.” 

As he spent time with the Arndts, he became convinced that his future lay 
outside religious life. He arrived at this decision over a period of some years, 
probably by 1905, when he finished his master’s degree. But he had to return to 
the seminary each year until he had fashioned an alternative and secured the 
finances to undertake it. The character traits that came to the surface in this 
decision-making process had been manifesting themselves since his young 
adulthood. He did not hide his disdain for authority, particularly when it 
appeared to him to be unyielding and arbitrary. Nor could he camouflage his 
high regard for his own ambition and intelligence. He also knew he possessed a 
burgeoning capacity to rally people to him, from the boys in the orphanage to 
his students at University of Cincinnati and adults as easily captivated as Rose 
Arndt. These were his strengths, but he had weaknesses as well, prime among 
them a craving for emotional intimacy and a poignant inability to sustain 
professional and personal relationships. This complex personality would play 
a significant part in shaping the lawyer he became; his career as an organizer 
of farmers’ cooperatives; and most tellingly, the decisions he made that led to 
his confrontation with Henry Ford. 

Once Aaron made his decision to leave the rabbinate, Rose took charge of 
his postseminary career. She eased his departure from Hebrew Union College 
with a substantial contribution. Aaron then returned to California, where he 
enrolled in the law department of the University of California in San Francisco 
(now Hastings College of the Law) in 1908. During his first year of law school, 
he apprenticed himself to a local attorney and applied himself to his studies 
with his accustomed focus and drive. With his betrothal to Janet Arndt already 
well known, his personal life was equally set.” 


Sapiro’s return to the city of his stunted childhood brought painful memories to 


the surface. Unable to contain his anger, he put pen to paper and cataloged his 
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43. Michael and Rose Arndt, their children Stanley and Janet, and Aaron Sapiro, 


Stockton, California, 1904 (courtesy Jeannette Arndt Anderson, Palo Alto, 
California). 


grievances in a letter to the president of the board of the trustees of the PHOA 
To his surprise, the board offered him the job of assistant superintendent, “with 
real authority to change the existing order of things.” Accordingly, during his 
first year of law school, Sapiro took up residence in his old orphanage and took 
revenge on it. He began by firing the cook, an act that must have given him 
deep satisfaction. He then transformed the house into a model of Progressive 
Era reform, introducing a nutrition-based diet, regular medical checkups, and 
self-government by the children. The arrangement must have proved cathartic; 
stating his grievance resulted in real empowerment and change. It suited Sapiro’s 
needs in other ways as well. The orphanage was a short trolley ride from the 
law school he attended while running the orphanage. As in Cincinnati, Aaron 
needed two full-time careers to occupy himself.” 

Law proved his métier. In earning his degree from Hastings in May 1911, he 


again distinguished himself academically. As the top graduate in his class, he 
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was selected to address the commencement exercises held at the university’s 
Greek Theater in Berkeley. The title of his speech, “Law as a Training for Citi- 
zenship,” transmitted his conviction that lawyers played a special role in the 
civic community. More particularly, he wanted to convey a sense of vocation. 
Such a profession marked out, he said on that sunny morning, a “prominent 
and important place . . . in the upbuilding of [the] state,” reported the Berke- 
ley Daily Gazette. In his “eloquent and forceful speech,” Sapiro argued that 
the standards for professional attainment had shifted: “‘A lawyer who wins big 
cases is no longer considered successful unless he takes an important part in 
the issues of the day and works for the advancement of the community.” As a 
lawyer, he planned to work for social change.” 

In the way that fortune often favors the supremely talented, California Gov- 
ernor Hiram Johnson was also seated on the dais that day. Johnson swept into 
office in 1910 as a barnstorming Progressive reformer. Once in office, he sought 
out lawyers to help wage what a contemporary journalist called a political revo- 
lution in California state government. Just a few months after his law school 
graduation, Sapiro was offered the position of secretary and legal counsel to 
the state’s new Industrial Accident Board. At a time when victims of dangerous 
working conditions could expect little help from their employers, the innova- 
tion of workers’ compensation programs provided real relief. Sapiro, of course, 
knew firsthand how work-related accidents devastated families.” 

The board’s first task was to implement a new statute setting up a volun- 
tary workers’ compensation program, including the administrative forms and 
processes for handling workers’ cases under the new law. The experience of 
these cases showed the board and its counsel that a voluntary program was 
inadequate to meet the scope of the problem that workers faced. Sapiro then 
was assigned to redraft the statute to require employers to participate, guide 
the bill through the state legislature, and then defend the act in the state courts. 
Sapiro stayed with the Industrial Accident Board for nearly two years and prac- 
ticed law on the side with a small firm in San Francisco.” Sapiro’s departure 
from the Industrial Accident Board coincided with the culmination of his long 
engagement to Janet Arndt. On March 24, 1913, Janet turned eighteen, and her 
wedding to Aaron was set for November 17 of that year. The modest but elegant 
affair joined him to the family of which he had long been unofficially a part 
and cemented the personal and professional connections he had been building 


for years in the Sacramento Delta area.*! 
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For it had been through his future father-in-law that he met the person 
who would provide direction and a career track, things he needed to focus his 
vague sense of purpose. Sometime in mid-1908, he encountered Harris Wein- 
stock, a wealthy Sacramento merchant who had entered a second career in 
public service around the turn of the century. Weinstock’s daughter, who lived 
in Stockton, came into contact with Sapiro through the Arndts and served as 
his conduit to her father.” 

Weinstock and his half brother David Lubin were wealthy merchants who 
dedicated their lives to public service and agricultural reform. Both believed in 
the Jeffersonian vision of agrarian freehold. The idea, as the third U.S. president 
expressed it, was that democratic values went hand in hand with individual land- 
ownership and that agriculture formed the bedrock of civic virtue in American 
society. The brothers practiced the Jeffersonian ideal. First, in the mid-1880s, 
they purchased a three-hundred-acre fruit orchard near Sacramento and two 
wheat farms in a neighboring county. Second, they took the lead in forming 
the California Fruit Union, an early growers’ cooperative that was one of the 
first organizations to market fruit east of the Rockies. To help realize his twin 
goals of rural prosperity and world peace, Lubin founded the International 
Institute of Agriculture in Rome in 1905; sixty-three other nations signed on as 
members. The organization eventually worked on common projects with the 
League of Nations in the 1930s and became a part of the Food and Agricultural 
Organization of the United Nations in 1946. Weinstock stayed closer to home, 
becoming involved with California state government under Hiram Johnson. 
Lubin imprinted his zeal for agricultural reform and civic citizenship on his 
half brother.” When Harris Weinstock met Aaron Sapiro, he found a ready- 
made acolyte of his own. 

Aaron’s first visit to Weinstock’s well-appointed home must have been like 
getting in to see the Wizard of Oz. Weinstock had accumulated an enormous 
library of books on farming, agricultural cooperation, and law, some in Ger- 
man and French. Over the course of his visits, Aaron devoured every volume 
“he had... on the subject of world credits and farm marketing, and also [every- 
thing] that I could get in the library at the University of California.” By the time 
he arrived at law school, he had constructed a handmade chart of all the laws 
on the books in the United States on agricultural credits and marketing. On 
visits to Stockton, Aaron often traveled the countryside with Weinstock, visit- 


ing fruit orchards and dairy farms while Weinstock “point[ed] out to [him] a 
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great many things.” Sapiro was getting a crash course in the history of agricul- 
tural cooperation, and he was a quick and avid student, eager to “[sit] at the 
feet” of Lubin and Weinstock and “absorb some of their views and vision and 
some of their sense of service.” 

The relationship blossomed. Weinstock was already a member of Gov- 
ernor Johnson’s administration by the time Sapiro delivered his law school 
graduation address. That proximity enabled Weinstock to buttress the gover- 
nor’s inclination to hire the young lawyer with a strong recommendation of 
his own: “There are two classes of men. One you have to drive. On one you 
have to keep a bridle to hold them back. Aaron Sapiro is one of the latter.” But 
he added a caveat that suggested he knew something of Aaron’s intellectual 
volatility: “He will do excellent work if guided by others and held back to the 
job in hand.”* Still, there was no denying Sapiro’s commitment to Weinstock 
and Lubin’s platform of economic reform and government service. Lubin and 
Weinstock’s belief that world peace and national prosperity could be secured 
only through agricultural prosperity gave Sapiro’s social justice convictions a 
concrete underpinning. Soon he would have another opportunity to put those 
convictions into practice, this time working directly with his mentor, Wein- 
stock, in the field both had studied intensely. 

The 1900s and 1910s were a time of real innovation for California’s agricul- 
tural marketing cooperatives and their members. By that time, California’s 
Central and San Joaquin valleys were chockablock with small fruit and nut 
farms. Raisins, apricots, plums, cherries, almonds, and many other tree crops 
were growing by the tidy acre, tended by immigrant families. Armenians, Turks, 
Greeks, Japanese, Italians, Scandinavians, Hindus, and Northern Europeans all 
combined in a great agricultural melting pot as California’s arid lands turned 
green under the artificial rain of constructed irrigation works. As fruits and 
nuts became profitable to produce, growers sought to expand their markets 
eastward and reach consumers year round. Even before the turn of the century, 
growers banded together in cooperatives to sell their crops collectively. Still, 
they encountered difficulties.*° 

The traditional form of cooperative was a loose affiliation of like-minded 
people, held together by goodwill and the bonds of neighborliness. True coop- 
eratives returned all proceeds to members in proportion to the amount of 
business each conducted through the organization; they were nonprofit in the 
fullest sense. In the nineteenth century, such local nonprofit societies proved 
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no match for the corporate brawn of industrial distributors. California fruit 
growers quickly learned they had to overcome more than geography to get their 
crops onto the dinner tables of eastern consumers. Packing companies charged 
an arm anda leg to prepare the fruit for shipping, railroads added their share for 
transportation, and then the distribution system larded on another surcharge, 
all before the fruit got to retailers. Informal associations tended to implode 
when confronted with the competitive forces of the industrial marketplace.” 

After repeated failures and long, vituperative struggles, growers took a 
page from their opponents’ book. They pooled their crops and then marketed 
them collectively for the highest price obtainable. Their new cooperatives 
used monopoly and price-fixing to control the marketing of the state’s largest 
horticultural industries: citrus, dried fruit, and nuts. By 1915, Sunkist oranges, 
Sun-Maid raisins, Blue Diamond almonds, and Diamond walnuts became 
multimillion-dollar brand names. These cooperatives looked less like the tra- 
ditional small-scale organizations of the previous century and more like U.S. 
Steel.’ This new model had already drastically reconfigured the relationship of 
growers to markets by the time Weinstock and, more lastingly, Sapiro became 
advocates of the cooperative movement. 

Johnson and Weinstock considered these developments necessary for agri- 
cultural progress. They had witnessed the destruction and misery that accom- 
panied the boom and bust cycles of the previous generation and wanted to 
help growers make their gains permanent. At the same time, the governor and 
state legislature wanted to quell public outrage over the high food prices that 
consumers attributed to these powerful growers’ organizations. But the dif- 
ferent branches of California’s government had different ways of going about 
this task. In June 1915, the legislature created the California State Commission 
Market and the position of state market director, who was to “act as a head 
commission merchant” for all staple goods such as milk, eggs, and flour sold 
in the state. The legislature’s purpose was fairly narrow: to instill a nominal 
level of state supervision over the market for essential foodstuffs. Johnson 
appointed Weinstock as state market director, ostensibly to run the market 
under its enabling legislation. Weinstock had other ideas, and he intended for 
his protégé, Sapiro, to help execute them.” 

With Johnson’s support, Weinstock proceeded to turn the commission mar- 
ket into a vehicle for organizing marketing cooperatives for California’s farmers 


and, by extension, for making the California model of cooperation the official 
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approach to the state’s agricultural economy. Johnson and Weinstock did not 
want intermediaries and speculators or, worse, financial interests beholden to 
East Coast investors and interests, to determine agricultural profitability, yet 
they knew those interests would fight every move the commission made to 
organize farmers’ marketing cooperatives. The commission would need expert 
help from a well-informed lawyer who shared the governor’s commitment to 
economic and political reform, but the legislature had not provided funds to 
pay for it. By inviting Sapiro to serve as the commission’s staff attorney and 
paying his retainer personally, Weinstock neatly evaded the legislature’s fiscal 
handcuffs. Further, Weinstock enabled Sapiro to build a substantial private law 
practice from the referrals he received from the commission. Once the growers 
formed cooperatives, they then hired Sapiro and his law firm to provide them 
with legal services.*° 

Sapiro eagerly greeted the parades of growers who traveled the dusty Cen- 
tral Valley roads to his San Francisco office. They came from “all classes of 
growers,” Sapiro later remembered, from “Japanese onion growers and Japa- 
nese potato growers and Hindu potato diggers, and then the owners of the 
Delta lands. We would have conferences with other large growers and quite 
small growers, with owners and tenants—all different types and growers 
with different kinds of commodities.” After these conferences, growers went 
back to their farms and their neighbors with what soon became known as the 
Sapiro plan for organizing a cooperative. This plan was hardly original; rather, 
Sapiro distilled what worked, carefully culling what did not, from the many 
elements of cooperative marketing that he had studied. Eventually, this plan 
made Sapiro famous among California’s growers. It also made the commission 
market controversial for the activist way in which it reorganized the marketing 
of fruits and vegetables throughout the state.“ 

The Sapiro plan combined elements from many of the successful California 
cooperatives then in existence, particularly in the raisin-, orange-, walnut-, 
and almond-growing industries. The most important principle these growers 
had discovered was to organize by commodity: thus, Sun-Maid sold only rai- 
sins and Sunkist only citrus. This kind of specialization enabled cooperatives 
to invest in all of the operations involved in harvesting, processing, packing, 
and marketing—including retail branding—for just their members’ crops and 
nothing else. The raisin growers found an innovative device to keep their orga- 


nization together from one year to the next. To solve the perennial problem 
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of losing members to commercial packers, who easily tempted growers with 
temporarily higher prices, the California Associated Raisin Company came up 
with a long-term membership contract that “ran with the land” rather than 
ending when a farm changed hands. Cooperatives conducted membership 
campaigns to get growers to sign contracts, and they ran the campaigns with 
all the fanfare of county fairs and community picnics. In the raisin districts, 
the membership campaigns coincided with Raisin Day parades. In Southern 
California, where citrus ruled, anyone who wanted to buy a ten-acre orange 
grove in 1910 received Sunkist promotional literature along with the land 
developer’s sales pitch. The cooperative members knew that their only hope 
of maintaining a fair price lay in keeping a majority of growers under the 
cooperative’s umbrella.” 

Sapiro treated growers as pupils who needed instruction, good care, and 
expert leadership. Once they were organized into cooperatives run by leaders 
with good business acumen and armed with the proper legal papers and cor- 
porate authority, he felt, growers could live the lives they deserved. Their wives 
would be able to keep lovely homes, and their children would stay in school, 
exactly the idyllic life he had been denied.“ As a lawyer, he believed that qual- 
ity of life was what social and economic reform could bring about. As a Jew, 
he was convinced that organized religion had failed to accomplish this end. 

The growers who “crowded into the market director’s office for help” were 
largely oblivious to the sense of social mission that inspired Sapiro’s work. 
They asked him to form marketing cooperatives that would hold up in court. 
In 1916, Sapiro organized his first cooperative for the poultry producers; the 
following year, he formed the prune and apricot growers’ association. The Cen- 
tral California Berry Growers’ Association also formed that year; two-thirds of 
its members were Japanese tenants barred by state law from owning land. After 
the war, the pear, tomato, olive, milk, and bean industries used Sapiro’s plan 
to incorporate their own associations. Barely five years into his career, Sapiro 
was earning as much as $80,000 annually practicing in an area of law he was 
essentially inventing as he went. 

By 1917, the nation was at war. The war disrupted and transformed Ameri- 
can political and economic institutions. Conscription created an instant army, 
as young men of every race and ethnicity flowed into the armed forces. The 
administrative power of the modern American state expanded to regulate 


the nation’s mobilization. In an act that would never have been tolerated in 
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peacetime, the government set up an agency to freeze food prices for the dura- 
tion of hostilities.“ 

That spring, Sapiro was thirty-three years old, professionally prospering, 
and socially established. He and Janet already had two young daughters, Jean, 
born in 1914, and Andreé, born in 1916. Janet was then pregnant with a son, 
Stanley, who would arrive in January 1918. Aaron was old enough by one year 
to be legally exempt from the draft, yet he answered the call to duty. Like his 
contemporary Harry Truman, three months his junior, Sapiro was determined 
to enter military service. Unlike Truman, who had only to rejoin the National 
Guard to establish his rank, Sapiro had to start at the beginning. Twice after 
mobilization, in June and again in August, he applied to Officers’ Training 
Corps. Both times, he was rejected because of color blindness. Sapiro suspected 
the army of excluding him on the basis of his religion. At the time, the military 
was as hostile to Jews’ serving as officers as it was determined to keep blacks in 
separate and subservient units.*° 

Finally, Aaron enlisted as a private in the field artillery in June 1918. He left 
his wife and family and headed to the field artillery school at Camp Taylor, near 
Louisville, Kentucky, for a month of basic training; the army then sent him to 
the Thirty-Eighth Field Artillery, Thirteenth Division, at Tacoma, Washington. 
After two months, Sapiro’s regiment sent him back to Camp Taylor to enter the 
Officers’ Training Corps. He was stationed at Camp Meade in Maryland when 
the Armistice was declared on November u. After his discharge on December 1, 
he took the long train ride back to his family and law practice in San Francisco, 
never having left the country, never having seen action, and not having earned 
the commission that his talents had finally put within his reach.“ 

Although many returning veterans experienced profound disillusionment 
over the experience of combat, Aaron Sapiro’s disappointment stemmed from 
other sources. He did not fully share the sense of victory that suffused the nation 
in late 1918, because he had been denied a chance to help win it. His ambition 
to prove his civic virtue through military service and sacrifice was thwarted 
by the military’s religious and racial prejudice, he felt. If he aspired to climb 
from wartime distinction to some higher level of professional attainment, he 
would have to accomplish those dreams in some other way. 

The end of the war thus added to the sense of urgency and missionary zeal 
that his work with cooperatives had begun to unleash before the war. When 


Sapiro returned to California, he resumed his work organizing cooperatives, 
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but he no longer needed an official affiliation with the state market director 
to draw referrals. Indeed, as Sapiro’s private practice boomed, Weinstock and 
the commission became mired in controversy. The public markets Weinstock 
established in the fish industry, for example, drew accusations that the state 
was fixing prices and condoning monopolistic tactics. Complicating matters, 
Hiram Johnson was elected to the U.S. Senate in 1916; his successor as governor, 
William Stephens, a Progressive like Johnson, did his best to defend Weinstock 
but had his hands full with radicalism, urban bombings, and labor unrest. Beset 
with illness, Weinstock resigned under pressure in early 1920. In the meantime, 
Sapiro began organizing cooperatives outside California, speaking to fruit grow- 
ers and milk producers in Oregon and wheat growers and the Farmers Union 
in Washington State in 1919."* A larger stage was materializing, and Sapiro was 
eager to step onto it. His organizations were flourishing, and he was anxious 
not to be blamed for the collapse of the California State Commission Market. 

Sapiro’s relationship with Harris Weinstock—who had supplied the foun- 
dation of intellectual expertise and professional ascendance—was the most 
important of his life. Weinstock gave him the job that provided him a standard 
of living he could not have imagined on leaving the seminary. For the orphaned 
Sapiro, Weinstock was much more than a friend and mentor; historians describe 
their relationship as like “father and son.” Things were different after the war. 
Sapiro’s renewed focus on building his practice led him to employ tactics that 
Weinstock would not endorse. The two were involved in a business venture in 
which Weinstock held stock and for which Sapiro was legal counsel. A dispute 
over fees led Sapiro to file suit against the company. When he refused to drop 
the suit, Weinstock dropped him. The break with Weinstock proved final. Once 
again, a father figure disappeared abruptly, and permanently, from Sapiro’s life.” 

Events in the 1920s would demonstrate that the intense close relationship 
with Weinstock and its abrupt end were to be a recurring pattern in Sapiro’s 
life, a tangible manifestation of the effects of its sad beginnings. The leader- 
ship style Sapiro had tested in the orphanage and perfected in his law practice 
became the vehicle that took him to glory. It equipped him poorly, however, to 
handle the political challenges of organizing and running large groups of people 
and multimillion-dollar business corporations. Every disagreement became a 
challenge to his authority and beliefs. To prevail meant proving not just that he 
was right but that everyone else was wrong. Having risen in life through sheer 


determination, Sapiro never learned the value of negotiating, a professional 
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handicap. When he encountered disagreements, he severed personal relation- 


ships completely, beginning with Weinstock and continuing throughout his life. 


In 1920, Sapiro burst onto the national scene with a two-hour speech at the meet- 
ing of the American Cotton Association in Birmingham, Alabama. His vision of 
cooperation as a system in which farmers, not the detested middle merchants, 
controlled the prices they received for their crops, electrified the delegates. As 
one observer wrote, “The whole direction of the movement toward a new con- 
trol of the cotton industry was changed by one man.” The depression into which 
agriculture had sunk after World War I led Congress to exempt farmers from 
federal antitrust liability, on the assumption that farmers could never create mo- 
nopolies with the power to harm consumers. At the same time, Sapiro boldly 
claimed monopoly to be the farmers’ right: “Only the farmer can have a complete 
[and] unlimited monopoly and still be in any measure within the law.” Sapiro’s 
vision was captivating because he did more than preach economic efficiency; 
he uplifted “dirt farmers” with an inspiring modernization of the Jeffersonian 
ideal of the agrarian citizen. As he wrote in 1923, “The justification of coopera- 
tive marketing is that it [is] the means of a more progressive form of living and 
a superior type of citizenship, as well as an economic remedy.” 

Sapiro’s fame and popularity among farmers made him the nation’s pre- 
mier cooperative organizer during the 1920s. He became a consultant to 
such figures as former War Industries Board chair Bernard Baruch, Illinois 
Governor Frank Lowden, and top officials in the U.S. Department of Agricul- 
ture. He also became affiliated with the American Farm Bureau Federation, 
serving for a short time as legal counsel to the organization. Having finally 
caught the attention of national agricultural leaders, Sapiro proceeded to 
bring the cooperative movement under his personal supervision and control. 
He oversaw the organization of dozens of cooperatives in major staple crops, 
coordinating thousands of farmers across many states under long-term con- 
tracts. Newspapers hailed him as the farmer’s savior: “What John Wesley and 
John Knox did for religion, what Oliver Cromwell did for society, Aaron Sapiro 
is doing in an economic way for the farmers of this continent. He has liberated 
them, through the principles of cooperation, from the clutches of exploiters... . 
Sapiro went into the tobacco and cotton fields of the South, he went into the 
orchards of California, he went to the wheat fields of Canada. And by preaching 
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4.4. Aaron Sapiro at Saskatoon, Saskatchewan, addressing wheat growers at the 
opening ceremony of the Canada Wheat Exhibition, July 1926 (University of 
Saskatchewan Archives, Saskatchewan Wheat Pool fonds, Series 10, Box 141). 


the common sense of cooperation, he helped retrieve those areas from a condi- 
tion of economic dry rot.” He moved his practice to Chicago in 1923 and opened 
offices in New York and Dallas; in his absence, his younger brother, Milton, 
also a lawyer, ran the firm’s San Francisco branch. The national press began to 
take notice, finding his biography compelling: “He stands as another personal 
proof that none is too poor to succeed in this country.” 

As more industries adopted the Sapiro approach, he began to travel in elite 
circles in government and finance. He became acquainted with Judge Robert W. 
Bingham, who in addition to being a wealthy tobacco farmer owned and 
published Kentucky’s largest newspaper. Bingham heard Sapiro speak and 
instantly became a believer, throwing his considerable prestige behind Sapiro’s 
work in the tobacco industry. Sapiro argued the case for commodity-based 
monopolistic cooperatives to two secretaries of agriculture. Henry C. Wal- 
lace remained skeptical, answering a distributor’s demand for information 
about Sapiro with a noncommittal response that neither defended Sapiro nor 
endorsed his plan. The Farm Bureau split into two camps over the question of 
whether Sapiro should be retained as counsel. In 1923, when he insisted that he 
would not assist in any capacity unless he were placed on retainer, the factions 
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engaged in an ugly civil war that ended Sapiro’s association with the Farm 
Bureau and cost his partisans their jobs, including publicity manager Samuel 
Guard and director of cooperative marketing Walton Peteet. After the highly 
publicized setback, Sapiro formed the National Council of Farmers’ Coopera- 
tive Marketing Associations. Ineffective and poorly funded, it did little more 
than dilute agricultural influence in Congress.” Once again, Sapiro had built 
himself up only to lose to more powerful figures with whom he was unable—or 
unwilling—to negotiate face-saving solutions. 

By far Sapiro’s most lasting accomplishment in cooperative marketing was 
a model statute, written with the help of Judge Bingham, which incorporated 
the salient features of the Sapiro plan. The statute recognized the legality of 
monopoly control for cooperatives, the ironclad contract, and the power to sue 
others for interfering with farmers’ shipments to cooperatives. The law guar- 
anteed that cooperatives, their members, and their officers would be immune 
from antitrust prosecution as long as they conformed to the goal of the stat- 
ute. Because that goal was to serve the public interest by bringing rationality 
and order to the marketing of agricultural commodities, it was not an onerous 
condition. Between 1921 and 1926, thirty-eight states adopted versions of the law, 
which distributors and warehouses promptly attacked in the courts. Indeed, the 
most lucrative part of Sapiro’s law practice after 1923 was the appellate advocacy 
he performed in defense of the marketing laws he had helped to pass. He was 
extremely good at it. In 1923, the North Carolina Supreme Court awarded him 
a major victory by upholding the statute’s broad public purpose in sweeping 
terms. Victories in a dozen other state high courts followed, topped off by a 
unanimous U.S. Supreme Court decision upholding Kentucky’s version of the 
act in 1928. It was Sapiro’s only appearance before the nation’s highest court.” 
In a courtroom, particularly at the appellate level, Sapiro was in his element. 
When he engaged in advocacy rather than negotiation, he was peerlessly effective. 

Stunning as these achievements were, they could not change the stark facts 
of the 1920s agricultural economy: overproduction and low prices led to con- 
tinuing cycles of excess supply and lower profits for producers. When some of 
the crown jewels of Sapiro’s cooperative movement collapsed under the pressure 
of the continued postwar recession, Sapiro came under attack. His unyielding 
insistence on adherence to his model in all its particulars, some traditionalists 
complained, caused the cooperative movement’s spectacular failures. The dif- 


ficulty, agricultural leaders and economists insisted, was that the Sapiro model 
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was best suited to California. It was relatively easy to organize fruit growers, 
according to this critique, because they lived in proximity to one another. In 
contrast, the nation’s major staple crops—cotton, wheat, corn, and tobacco, 
to name a few—grew across states and regions. Producers in those industries 
had less in common, shared less of a social identity, and felt less connected to a 
growers’ cooperative that purported to speak for them but remained in many 
ways more remote and unresponsive to their concerns.” 

Ultimately, Sapiro-style cooperation proved no panacea. Farmers contin- 
ued to produce larger crops each year, and cooperatives could do nothing to 
stop it. Unable to break the continuing cycle of overproduction and depressed 
prices, many Sapiro cooperatives collapsed by the middle of the decade. Even 
as they gained the statutory authority to control their markets, cooperatives 
were undone by the fateful decisions of thousands of individual farmers and 
the structural workings of national and international economies. Sapiro’s 
career had hit its acme even before Henry Ford trained his sights on him. The 
movement was already dying when Henry Ford began accusing Sapiro of using 
cooperative marketing to enslave American farmers.” 

Sapiro’s abysmal childhood unavoidably marked his adult life. In his mind, 
leaving the seminary, reforming the orphanage, and transforming the coop- 
erative movement each represented an objective triumph over corruption and 
evil. Circumspection and self-reflection were alien traits; his focus was always 
turned outward, onto the world he intended to change. Nothing less than 
complete victory would satisfy him. The engines that drove him conditioned 
him not to concern himself with costs and risks; instead, he focused single- 
mindedly on his goals, which he defined in universal terms that brooked no 
disagreement or debate. 

Like many men so animated, his ego was fed less by arrogance than inse- 
curity, less by intellectual certainty than psychological fragility. Yet to admit 
to either one would have been to capitulate to the social forces he believed he 
had to contest. As he told an interviewer in 1923, “[T]he gift of leadership is not 
so much a matter of brains as of intensity. If you are so completely saturated 
with anything that you think it and dream it and live it, to the exclusion of all 
distracting influences, nothing on earth can stop you from being a leader in 
that particular movement.” For Sapiro, what mattered was to have a vision of 
the world as it ought to be; persuading others was merely a matter of insisting 


on his vision as against “all distracting influences.”** Although he had grown 
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up fearing and distrusting authority, as an adult he became the kind of dictato- 
rial and inflexible authority figure he had always resented and resisted. When 
reversals began to occur nearly as frequently as triumphs, he never stopped to 
examine the role his temperament played in the outcome. He approached Ford 
and the Independent’s attacks on him in the same way. 

When Sapiro confronted Henry Ford, he was not leading the fight of Ameri- 
can Jews against the most pernicious threat to their equal citizenship. Rather, 
he acted alone, opposed by many of the leading Jewish civil rights activists of 
the day who did not believe that litigation was the answer to printed insults. It 
was exactly the sort of fight Sapiro preferred. Although he later complained that 
no fellow Jews came to his aid, he would never have accepted help if it meant 
answering to the authority of others.” 

What led to the legal confrontation between Aaron Sapiro and Henry Ford, 
then, was a series of gradual alignments that eventually put them on a collision 
course. Both claimed the mantle of national rural leadership, but they came 
at that claim from entirely different life courses. Ford saw himself, and farm- 
ers saw him, as one of their own; he had grown up on a farm and had lived 
and worked on his own modest plot before following his dream of building 
cars. Sapiro’s interest in farming, though entirely genuine, did not rise from 
rural roots; he was an outsider and a professional. By the mid-1920s, Ford had 
apparently become convinced that the radical implications of Sapiro’s work 
required that it be stopped, for the good of American farmers. Ford believed 
that twentieth-century farms should operate much as they did when he was a 
boy: as bastions of individual self-sufficiency, not as the interconnected pro- 
duction units they had become in the mechanized age he had done more to 
usher in than any other person. Sapiro’s forceful advocacy of modern coopera- 
tive marketing made him Ford’s new target in his war on Jews. In April 1924, 
the Independent launched its next barrage, aimed at Sapiro’s supposed attack 
on Jeffersonian family farming. Now Ford sought to show that Jews intended 


to undermine the very foundation of American democracy. 


THE OTHER WAR 


As an individual, I was immaterial; but I was there as a representative, first, of the 
cooperative marketing movement, and second, as a representative of the Jews who 
were trying in their own ways to bring social light to disorganized industry in 
America. 


—Aaron Sapiro, 1927! 


By the mid-1920s, the turbulence that gripped the country after the war had dis- 
sipated, replaced by a deceptive social peace. The Dearborn Independent began 
its attack on Aaron Sapiro in April 1924, opening an unexpected new front in 
Ford’s war on Jews. This time, however, the Independent made key mistakes: its 
reporting was filled not just with inaccuracies but with outright falsehoods, and 
it targeted a person who was not inclined to tolerate insults silently. Burdened 
by their reporter’s recklessness and blinded by loyalty to Ford, the Independents 
staff delayed grappling with the articles’ legal consequences as long as possible. 

As the Independent undertook this second campaign, Ford continued to 
pursue a bigger prize: Muscle Shoals. During the fall of 1923, the president and 
the secretary of war pressed Ford to increase his $5 million bid substantially. 
The government’s engineers reported that “the two nitrate plants, quarry, 
and steam plant had cost the United States about $85,000,000 and as scrap 
were worth more than $8,000,000.” Nevertheless, in early December, Ford 
returned to Washington to tell the president that “he had not submitted a new 
offer for Muscle Shoals and had no intention of doing so.” Whether Coolidge 
made him any promises, or whether Ford offered any political quid pro quo, 
is unknown; the secretary of war transmitted the unrevised bid to Congress 
“without endorsement.” 

The press besieged Ford as he left the White House after meeting with the 
president. “You fellows are a darned nuisance,” Ford snapped, anxious to get 
away. “So are your flivvers, Mr. Ford,” a photographer rejoined. Chastened, Ford 
paused to pose for pictures. Teased for comment on his presidential intentions, 
Ford answered coyly: “Humph! That would be funny, wouldn’t it?” Although 
his popularity continued to make him a talked-about candidate, he had 
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little realistic chance of election. Coolidge was the undisputed leader of Ford’s 
Republican Party, and even though the Democrats strongly supported Ford’s 
Muscle Shoals bid, party regulars did not take him seriously as a standard- 
bearer. Long after his death, Ford’s staff argued about his priorities, with those 
who had been closest to Ford during this time agreeing that the White House 
was Ernest Liebold’s ambition, not their boss’s. In any case, Ford announced 
his support for Coolidge’s 1924 campaign within days of their meeting, ending 
speculation that he would seek the office himself.’ 

Still, if the trail Ford blazed during 1924 is any indication, he was avidly 
cultivating rural constituents. Such a base would have served both his political 
ambitions, whatever they were, and his plan to purchase Muscle Shoals. True to 
Ford’s word, the Independent published no negative comment about Jews after 
January 1922—for a time. In the meantime, Liebold and Fred Black secretly com- 
missioned a series of articles designed to burnish Ford’s rural image, bolster 
his Muscle Shoals campaign, and expose the proclivity of trusts and financial 


combines to take advantage of American farmers.* 


Within the Independent's stable of contributors was a freelance writer who was 
perfect for the job of producing these articles. Harry H. Dunn, a former semipro 
baseball player living in Berkeley, California, was an obscure writer whose career 
peaked in 1914, when the New York Times picked up his reports on President 
Victoriano Huerta’s reign of terror in Mexico and the U.S. blockade of Veracruz. 
He then latched onto a hot topic—Germany’s infiltration of Mexico during the 
war—but placed most of his pieces in frivolous journals. His biography of the 
Mexican freedom fighter Emiliano Zapata was published in 1933, a year after 
Dunn’s death, but John Steinbeck found the book unimpressive.° 

Dunn and the Independent needed each other; what’s more, they suited each 
other. After the antisemitic series on the Protocols began, the newspaper still 
had pages to fill. A writer such as Dunn, who was hungrier for his pay than he 
was to groom his literary reputation and who would write on any subject, was 
just what William Cameron and assistant editor Howard W. Roland wanted. 
Although Dunn was not yet writing about Jews during his first year with the 
paper, he did cover the subject of race. As the Independent wound down its first 
antisemitic series in January 1922, two pieces appeared under Dunn’s byline on 


the “Japanese problem” in California.° 
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Dunn eagerly accepted the assignment to produce a series of articles on Aaron 
Sapiro, Jewish involvement in agriculture, and the subversion of the coopera- 
tive movement by international Jewish financiers. Sometime in the summer of 
1923, Roland sketched the outlines of what Cameron and Liebold wanted and 
set Dunn to work. At first, the Detroiters worried that Dunn required persua- 
sion: “Don’t snicker when I tell you that the Jewish boys are putting the work on 
the farmers,” Roland advised Dunn in August. “It began when Barney Baruch 
first became interested in Kansas, after Wilson left the White House. Since 
then there has been a great deal of Jewish interest in the plight of the farmer.” 
Roland bade Dunn to spare no expense and spend whatever time it took to 
“round the facts up on this.” Moreover, the editor recognized the possibility 
that the other side might return fire: “[I]f you can get it, we'll protect you of 
course.” He saw Dunn’s assignment as neatly in sync with the Independent’s 
mission: “I believe that you have an opportunity to do a considerable ‘chroni- 
cling of the neglected truth’ in this case.”” 

Dunn took to the work eagerly. During the following eighteen months, he 
encountered no lead that pointed away from his quarry. In the summer of 1923, 
he contacted J. R. Welch, judge of the superior court in San Jose, California. 
A wealthy grower of prunes and apricots, Welch opposed Sapiro-style coopera- 
tives because he believed that they concentrated too much power in top officers 
and managers. He told Dunn to contact W. T. McCall of the Idaho Producers’ 
Union (IPU). From information Welch supplied, Dunn concluded that the IPU 
was “on the rocks” and that its members “attribute[d] their troubles to Sapiro.” 
Dunn relayed the information to Roland, suggesting that the Ford Motor Com- 
pany put “a man in that section” on the story. Welch furnished information 
about Sapiro to Dunn throughout the fall of 1923.° 

The Independent heralded its exposé of Aaron Sapiro with a front-page 
headline in the April 12, 1924, issue: “Exploiting Farm Organizations: Jewish 
Monopoly Traps Operate Under Guise of Co-operative Marketing Associa- 
tions.” The story ran with an article debunking Wild Bill Hickock’s fight with 
Dave McCanles and another Dunn piece on the redesign of U.S. Navy battle- 
ships. Readers were unaware, however, that Dunn wrote “Jewish Exploitation of 
Farmers’ Organizations” and the other nineteen articles attacking Aaron Sapiro 
that followed over twenty-five months. The Independent published them under 
the pseudonym Robert Morgan. Later, other pieces for Ford’s newspaper were 


likewise disguised under Morgan’s byline. These innocuous articles, neither 
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xenophobic nor antisemitic, were no doubt meant to bolster “Morgan’s” cred- 
ibility as a writer. (To keep the lines of accountability and authorship clear 
throughout the text, I refer to Dunn.) 

The April 12 article and the next two appearing on April 19 and 26 sketched 
out in broad brushstrokes what Dunn described as a menacing Jewish con- 
spiracy in agriculture: “It would require a volume the size of the dictionary 
to tell even briefly the schemes that have been used to disrupt, reorganize, 
re-finance with various methods of financing, and then hold helpless these local 
associations of producers of virtually every crop that comes from the soil in 
the United States.” Dunn told the story in generalities, adding few details. In 
the first three articles, he aimed to give readers the big picture, promising the 
substance for later articles: “The writer has reason to know, from sources which 
are unimpeachable, that when the farmers of America have been organized into 
national associations, the men who control these associations will be united in 
one national organization. And the men who control this super-association, 
this Jew-directed holding company for all the farmers of America, will not be 
the farmers of America.” The conspiracy branched from state government to 
national financial institutions and international relations; it encompassed big 
names and prominent agencies. Large photographs illustrated the articles; the 
April 12 issue treated readers to bucolic scenes of California’s Santa Clara Valley 
and an Idaho potato field. The following week, a line of head shots appeared 
under the caption “All little pals together—to save the American Farmer!” The 
lineup of the accused included not only Aaron Sapiro but also distinguished 
individuals such as Albert Lasker, former head of the U.S. Shipping Board; 
Eugene Meyer, former and future chair of the War Finance Corporation; and 
Bernard Baruch, former head of the War Industries Board.” 

Dunn’s April 19 piece assailed every detail of Aaron Sapiro’s career in agri- 
cultural cooperation from the moment Sapiro entered public service with Har- 
ris Weinstock and the California State Commission Market. All farmers who 
sought Sapiro’s legal advice and counsel, whether during his work for the state 
or after he entered private practice, Dunn concluded, fell victim to Sapiro’s 
plan to enrich himself at their expense: “Every dollar that comes into this firm 
from these [cooperative] associations comes out of the pockets of the American 
farmer, in payment for ‘services’ which he does not need, and for ‘direction’ of 
his associations which were better directed when the farmer did the directing 
himself.” Moreover, Dunn wrote, Sapiro had no business getting involved in 


agriculture because he was not a farmer himself: 
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He has had no experience in agriculture or horticulture in any form; he never has pro- 
duced a dollar from the soil; he knows nothing of the problems which confront the 
farmer, save what he has read in books; he is not a producer of anything except ideas 
which require his personal employment by the American farmer. Yet, seventeen states 
have altered their laws to conform to his plans of co-operative marketing, and to enable 
farmers to fix prices for their crops at his command. Forty-seven states contain asso- 
ciations whose members have pledged their crops to boards of directors obedient to Aaron 
Sapiro, and have pledged not one crop, but all the production of their lands for periods of 


five to seven years." 


The April 19 article condemned every single Sapiro association for failing 
to obtain a “fair price” for its crops; further, Dunn asserted, the cooperatives’ 
total losses of more than $70 million “were borne by the farmers and not by 
the bankers or the Jewish directors.” Eugene Meyer and Bernard Baruch drew 
Dunn’s ire for publicly defending cooperative marketing and promising gov- 
ernment loans to Sapiro-organized cooperatives. The Federal Intermediate 
Credit Bank, “a new governmental agency for the ‘aid of the farmer,” was also 
involved in this widening plot, Dunn declared. “[The farmer] will be given 
the opportunity to pay more interest on the money he is supposed to receive for 
his crop.” Everywhere he investigated, Dunn informed his readers, he found 
nefarious, nonfarmer Jews taking advantage of governmental largesse and rural 


naiveté: 


Does the American farmer never wonder that of all the leaders of this movement for 
the exploitation of our agriculture not one has ever been a farmer? Does the Ameri- 
can farmer never pause to ask himself why his only “friends” should be an interlock- 
ing group of Jews? Does he ask himself why there is not an American farmer in this 
ring? ... Not one dollar of the money of any of the Jews in San Francisco who are inter- 
ested in the Sapiro plan is invested in farms, orchards, agricultural lands or agricultural 


industries.” 


Dunn’s condescension toward farmers was outstripped only by his hatred 
for Jews. He, too, after all, had never farmed for a living. Nor was he a lawyer 
with an understanding of the regulatory problems producers faced in trying to 
set “fair and reasonable” prices for their crops after World War I. And nothing 
in his prior contributions to the Independent evinced knowledge of how gov- 
ernment agencies worked, particularly the new national regime put into place 


during the war to stabilize the economy. What qualified Dunn to write the 
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attacks on Aaron Sapiro was his track record as a writer who produced on 
spec and the coincidence that he lived in Berkeley, California—across San 
Francisco Bay from Sapiro’s hometown—when the Independent commissioned 
the series." 

The third article of the opening salvo laid out the scope of the fraud Sapiro 
was supposedly perpetrating on farmers and the government. Moreover, when 
Sapiro organized cooperatives, Dunn reported, he insisted on approving all man- 
agers, particularly those who were “Gentiles.”"* But Sapiro’s worst sin, as far as 
the newspaper was concerned, was an alarming pattern: Sapiro made sure that 
his legal fees were paid ahead of any other expenses a cooperative owed, even if 
paying his fees pushed the cooperative into reorganization or bankruptcy. As 
examples, Dunn cited the California Tomato Growers’ Association; the Oregon 
Dairymen’s League; the Okanagan United Growers of British Columbia; the 
Colorado Potato Growers’ Exchange; and the melon, alfalfa, honey, rice, potato, 
and prune and apricot cooperatives Sapiro organized in California. The cost of 
bringing this information out into the open, Dunn implied, was high: “Some of 
those who exposed conditions under the Sapiro plan have been terrified—and 
I mean terrified—into silence by their Jewish masters.”! 

After flinging these charges, Dunn’s series went on hiatus for three months. 
Reviews came rolling in to the Independent’s offices from approving readers all 
over the country. A New York City physician conveyed his delighted reaction 
to the first two articles: “This Sapiro agriculture stuff you are running is sim- 
ply great! . . . [T]he Protocols have a paragraph which just fits all this activity.” 
The owner of a San Francisco advertising agency wrote to Ford with several 
leads, including independent confirmation of Judge Welch’s hostility to Sapiro: 
Welch led “the fight . . . against this yiddish ring of exploiters in the Prune and 
Apricot Association.” This urban perspective on Jewish involvement in agri- 
culture dovetailed with the Independent’s: “[T]he American farmer is rather 
gullible, you can readily realize how easy it is for the Jew to manipulate him. 
The Raisin Growers in Fresno is another association that the Jews have their 
knees on.... You will not find one California Farmers Association organized 
by Sapiro employing a gentile advertising agency.” The Independent collected 
dozens of letters from Americans who agreed with Dunn’s characterization of 
Sapiro and his cooperatives.'® 

Advertising executives were not the only interests aligning with the Inde- 
pendent. Eastern canners and other food processors eagerly welcomed the 
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newspaper's exposé of Sapiro and cooperatives. One manager wrote to ask, 
confidentially, whether copies could be “placed in the hands of as many of 
our farming patrons as is possible and we wish to ask what arrangement could 
be made with your good selves to this end.” Cameron explained the newspa- 
per’s purpose to approving readers: “We felt [the agricultural articles] were 
necessary at this time to awaken the leaders of the farmers’ [sic] to the very 
unusual circumstance of four Jews securing control of all our agricultural 
cooperative institutions. We are doing our best to spread the information as 
far as possible.”” 

Anyone expressing skepticism or anything approaching disagreement 
received a chillier response. A member of the Washington State Grange regis- 
tered what he considered a mild protest: 


We believe that . . . agricultural relief must come through co-operation, and the farmers 
of America will deeply resent your efforts to take out your spite on the Jews by printing 
such grossly misleading articles calculated to destroy this movement which holds out 
the strongest hope for Agriculture in America today. If you desire to attack the Jews, 
why not warn the farmers against injecting Jewish control of their co-operatives instead 
of joining with the exploiters of the farmers in trying to break down these farmers[’] 
organizations. If such articles continue, we shall be forced to reverse our opinion of the 


kind of friendship Henry Ford bears for the farmer. 


Cameron’s rebuke gave no quarter: “I am unable to understand the degree of 
heat with which you have invested your letter. . . . I agree with you that there 
are probably fewer Jews engaged in agriculture than in any other occupation 
in America, and yet the startling fact is that a movement begun by Bernard 
Baruch, financed with government money through Eugene Meyer, and ‘put 
over’ by Aaron Sapiro has practically engulfed the majority of the co-operative 
organizations in the United States.” He then denied that antisemitism lay behind 
the articles: “It is not the Jewishness of these gentlemen but the dangerous influ- 
ence of the Sapiro method upon existing co-operating institutions that is in 
point. . . . As to your threat that Mr. Ford may lose the friendship of the farm- 
ers, I am able to say that if telling the farmer the truth that concerns him will 
lose for Mr. Ford the farmer’s friendship, Mr. Ford will simply continue to tell 
the truth.” The chair of the Alabama Division of the Farmers’ Educational and 
Co-operative Union of America contented himself with a simple request: “If 


you have any better plan it would give me pleasure to have same to present to 
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the Union.” That request apparently went unanswered. Newspapers reported 
that the Independent’s first three articles “have drawn the fire of farm organi- 
zations in many parts of the country.” 

Ford’s targets fought back, promptly and publicly. As the first rounds con- 
tinued to fire, Walton Peteet demanded an audience with Henry Ford on behalf 
of himself and a committee of officials from the National Council of Farmers’ 
Cooperative Marketing Associations (NCFCMA)—the advocacy organization 
Sapiro formed after he and Peteet left the American Farm Bureau Federation 
(AFBF) in 1923. He directed his request to Ernest Liebold: “Will you arrange 
an interview with Mr. Ford for a committee of the NCFCMA to present the 
aim and purpose of the American cooperative marketing movement and 
point out the errors and injustice in recent article on this subject in Dearborn 
Independent.” Accompanying him would be Robert W. Bingham, leader of 
tobacco organizing in Kentucky, and three other prominent cooperative and 
farm bureau officials. Liebold’s rebuff was immediate: “Impossible for Mr. Ford 
to set time for interview on matter referred to. Suggest you take up matter with 
our Editor Mr. Cameron or I will gladly make appointment for you with him.” 
Peteet had no interest in anything the Independent’s editor had to say: “Sorry 
Mr. Ford cannot fix time to meet our committee and meanwhile his unjustifi- 
able attack on cooperative marketing by farmers continues. We regard Mr. Ford 
as responsible for policy of Dearborn Independent toward American coopera- 
tive marketing movement and believe no good can come from conference with 
subordinate.” Peteet and NCFCMA officials believed that Ford authorized the 
attack and viewed him as inseparable from the newspaper.” 

Cut off from Ford, Peteet characterized Ford’s refusal to meet with the 
NCFCMaA leadership as a rejection of farmers’ objections to the Independent. 
In a long statement released on May 5, Peteet called Ford’s unwillingness to 
talk to farm leaders a dodge, just like his failure to answer the “many letters 
and telegrams of inquiry and protest sent to him by representatives of farm- 
ers’ cooperative associations.” None of it made sense to Peteet: “The mere fact 
that Mr. Ford does not believe in the economic soundness of cooperative mar- 
keting is no adequate explanation of these very vicious and vitriolic articles. 
Nor does the fact that Mr. Ford has a deep-seated hatred and distrust of Jews 
furnish an explanation consistent with his professed friendship for agricul- 
ture.”” Last, Peteet demolished the Independent’s Jewish conspiracy theory. 


Dunn tagged Bernard Baruch as a coconspirator, Peteet argued, after he wrote 
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the foreword to Herman Steen’s book Cooperative Marketing: The Golden Rule 
in Agriculture, which the AFBF published in 1923. Eugene Meyer was included 
because, as chair of the War Finance Board, he issued government loans to 
some Sapiro cooperatives: “That is the sole offense for which he is pilloried 
as a ‘Jewish exploiter of American farmers.” Albert Lasker “is supposed to 
have some interest in an advertising company which places the advertising for 
some California cooperatives. That seems to be his sole offense.” The banker 
and philanthropist Otto Kahn was accused because he “gave a dinner to [sic] 
Aaron Sapiro in New York and said some complimentary things about him.... 
It would be to laugh, if the interests so recklessly dealt with were not so pre- 
cious and vital.””! 

Peteet’s public criticism found a seam in Ford’s usually impermeable armor. 
As spring moved toward summer, farmers, cooperative managers, and news- 
papers friendly to the cooperative movement all registered protests at what 
they perceived as Ford’s hostility to agricultural organization. The first three 
articles were drawn so broadly that many people came to the same conclusion 
as Peteet: they thought that Ford meant to attack all farmers and all coopera- 
tives. Unlike Peteet, most of them did not care whether he attacked all Jews or 
a few. A Kansas wheat grower alerted William Cameron to this problem just 


two days after the first article appeared: 


When the Kansas farmer reads Mr. Morgan’s dope they say yes another knock just like 
what is in the Grain Dealers association paper. One farmer signed up eleven hundred 
acres on the strength of Mr. Morgan’s dope so you see every knock is a boost. The Kan- 
sas farmer doesn't need be so well informed about the Jews. They know where all the 
Jews are on both sides of this game. I think you would do more good|[,] Mr. Cameron[,] 


if you would publish the good things about the wheat association. 


In other words, criticizing Jews and cooperation in the same breath only encour- 
aged farmers to rely more on cooperative associations. Judging by the mail, the 
Independent tapped into large veins of rural antisemitism, but many farmers 
believed that Ford saw no virtue in cooperation whatever.” 

The Independent hastened to clarify. Cameron expressed surprise at the 
notion that Ford meant to harm rural interests: “There has been no attempt 
on the part of the Dearborn Independent to attack farmers’ cooperative move- 
ments whatever. ... What the Morgan articles set out to do was this—to warn 
co-operative associations that the Sapiro plan had met with such difficulties 


152 PARTIES AND PLAYERS 


in various parts of the country that it behooved successful associations to go 
varily [sic] in accepting it.” 

Moreover, Peteet and the NCFCMA felt compelled to limit their criticism of 
Ford in certain ways. The NCFCMA’s Executive Committee considered publicly 
condemning Ford and his bid for Muscle Shoals in a statement to Congress, 
“in view of his reckless and unfounded attacks upon a movement which means 
so much to American agriculture.” When deliberation time arrived, however, 
committee members could not take such a step. Muscle Shoals was too impor- 
tant and the NCFCMA too politically weak to take the risk. Agreeing that “it 
would be a tactical blunder for the National Council to oppose the Ford offer” 
for Muscle Shoals, Peteet made sure that the NCFCMA’s May 5 statement made 
no mention of the matter. Instead, he delivered copies to Ford’s congressional 
supporters asking that they intercede with him on cooperative marketing: 
“[D]esigning interests have misled Ford into approving the Dearborn Indepen- 
dent’s attack on cooperative marketing. The fact that there are a thousand Jews 
in the speculative grain and cotton exchanges and in the old dealer system of 
handling farm products for every one in the Cooperative Marketing Move- 
ment very effectually disposes of the pretense that Ford is trying by this attack 
to save American farmers from exploitation by Jews.” Peteet then planned a 
more extensive “exposure of the falsity and unfairness” of the articles, which 
he promised would “be given wide circulation.” 

Meanwhile, the newspaper was preparing a counterattack. To correct the 
misimpression left by the first wave, Cameron began editing Dunn’s pieces to 
narrow the scope of their message. It was essential to reassure the Independent’s 
main audience—the nation’s farmers—that Henry Ford’s aim was to protect 
them, not to destroy agriculture. Subsequent articles would show that Ford’s 
war on Jews was intended to bolster his status as the nation’s premier cham- 
pion of agriculture.” 

To convey this aim, the enemy had to be precisely identified and, more criti- 
cally, singled out. It was no longer enough to allege the existence of a Jewish 
conspiracy, Cameron and his staff realized; all they had accomplished so far 
was to mislead the Independent’s readers. It was their job to name the architect 
and agent of that conspiracy. When the agricultural articles resumed in the 
heat of summer, they zeroed in on Aaron Sapiro.” 

The staff then got a big break. New sources, eager to volunteer information, 
wrote to Robert Morgan in care of the Dearborn Independent. Some of the sources 
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were classic opponents of cooperatives: processors, packers, and transporta- 
tion interests who did not want to bargain with united groups of farmers. Even 
more valuable, from the newspaper’s perspective, were offers from other rural 
newspaper editors to supply Morgan with back issues of their publications that 
documented Sapiro’s activities. Volney Hoggatt, editor of Denver’s The Great 
Divide, reached out to Dearborn on April 21, alleging that a conspiracy existed 


between Sapiro and the Jewish owners of a marketing firm: 


In my own mind, dear Mr. Morgan, I believe that Sapiro and the two Jewish gentlemen, 
Weyl and Zuckerman, are in together. You know Weyl and Zuckerman were appointed 
by the Colorado Potato Growers[’] Association to sell the products of these cooperators 
at $21.50 per car. They are big distributors, big buyers of potatoes; and what a fool thing 
it seems to me to have a big overhead cooperative association here in Colorado, both 
district and state, with big overhead salaries for Gentile experts to do not one real thing 


for the potato raiser but eat up all profits if any were possible. 


Dunn quickly spread the word at the Independent: “This gives us the inside on 
cotton, grain and potatoes, from the three letters I have sent you in the past 
week. If you could arrange to have some one see these men in Minnesota, Mis- 
sissippi and Colorado, it should be productive of three important exposures of 
just what the Jews led by Sapiro have been able to do to the producers of three 
American staple crops.” 

Hoggatt had an even more valuable lead for Dunn: the name of Joseph 
Passonneau, who helped Sapiro organize tobacco growers in the early 1920s. 
After growing disenchanted with Sapiro in 1923, Passonneau accepted the job 
of director of markets in Colorado, a position established under the Sapiro 
marketing law just enacted in that state. Hoggatt disclosed that Passonneau 
left Sapiro on bad terms: “[Passonneau] told me many lies that Sapiro had 
impinged upon this association down there and [Passonneau] called [Sapiro] 
a liar to his face—hit him in the nose, I think. Now, he will give you I think 
valuable information on this Jewish gentleman Sapiro.” Realizing that Hoggatt 
was someone he could trust, Dunn promptly revealed his real identity to him 
and engaged him in a detailed exchange.” 

Hoggatt then volunteered to “collect all the material available on the sub- 
ject.” In addition to contacting the Idaho Potato Dealers’ Association, Hoggatt 
set up a meeting with Passonneau for May 23, at which, he predicted, Passon- 


neau “will be only too glad to tell what he knows of [Sapiro]’s actions wherever 
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he goes.” The owner of Hoggatt’s newspaper, who also happened to own the 
Denver Post, “desires to cooperate with you in your endeavors to get the bottom 
of what this whole proposition means to the struggling farmers.” 

Dunn’s story on the Colorado potato growers’ exchange sought to expose 
Sapiro’s abrasive style. The article focused on Erskine Myer, the attorney for 
the potato growers. Hoggatt interpreted one incident involving Myer as an 
embarrassing display of Sapiro’s clannishness, and Dunn was easily persuaded. 
Sapiro retained Myer by telegraph and then reportedly attempted to force him 
out after discovering that Myer was not Jewish. In the Independent, Dunn 
described Myer as “a young American” who refused to truckle to the “Jewish 
influence” of Sapiro and the firm of Weyl and Zuckerman. Presented with the 
resignations of both attorneys, the potato growers’ board of directors accepted 
Sapiro’s immediately and rejected Myer’s. Sapiro then billed the cooperative for 
$6,000 in fees. When the cooperative demanded an itemized bill, Sapiro’s San 
Francisco firm filed suit and sought an attachment against the cooperative’s 
assets—namely the potatoes in Weyl and Zuckerman’s possession. According 
to the story, Myer had already obtained receipts from the firm for the sale of 
the potatoes, thus saving the farmers from the attachment. If Sapiro wanted 
to recover his fee, the story concluded, he would have to resort to the federal 
courts and risk “exposure” of his scheme.” Because he did not do so, Dunn 
insinuated to his readers, Sapiro was guilty of malfeasance. 

Dunn mailed a draft of the potato article from Denver to Dearborn on 
June 12, 1924. His original headline for it read, “Beating the Jewish Ring at Its 
Own Game.” The Independent published the piece on July 26 under the title 
“Potato Growers Beat Sapiro at His Own Game.” The subtle change was dou- 
bly effective: the published headline cast Sapiro as the villain and farmers as 
heroic figures. Twelve separate references to Jewish, Gentile, and other explic- 
itly antisemitic words or phrases that Dunn included in his submission were 
omitted from the published version. Likewise, two general references to Jews 
were changed to specific mentions of Sapiro, and the word Gentile was deleted 
altogether." 

In short, Dunn’s draft committed many more acts of group libel than the 
newspaper's published version, which was in turn more libelous of Aaron Sapiro 
than the original. Cameron wanted to make it clear that Sapiro, not all Jews, 
posed the danger to farmers. The new message was that Sapiro perverted coop- 


eration; funneled money to Jewish advertising agencies and bankers; and kept 
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farmers from getting paid on time, if ever. Other powerful Jews supported him, 
so he did not act alone; but he was the chief threat and, once knocked out, his 
enablers could be removed more easily. Or so Cameron and Dunn strategized.” 

Cameron and his assistant, B. R. Donaldson, were anxious for Dunn to 
resume his contributions. The first three articles had found a wide audience, but 
judging from the critical letters flowing into Cameron’s office and the negative 
editorial comment in other publications, the Independent had not convinced 
skeptics. After some delays, prodding, and planning, Dunn finally agreed to 
conduct additional field research for future stories. In mid-May he departed 
Berkeley for Walla Walla, Washington, where he planned to cover the northwest- 
ern grain growers. He was confident of his source there, he informed William 
Cameron, “but it is probable that I shall have to see other men to confirm what 
I get from him.” From there he planned to travel to Colorado to obtain “all the 
material on the potato fiasco” from Joseph Passonneau, who might also sup- 
ply “a good story on the tobacco-associations and their career under Sapiro.” 
Dunn kept his connection to Ford and the Independent a secret: “I shall travel 
under my own name, and shall not let any one know that I am Robert Morgan, 
unless you would prefer me to do otherwise.” When a member of Sapiro’s San 
Francisco law staff called him in May to verify his identity, he acknowledged 
writing articles for the Independent but denied being Robert Morgan.” 

Dunn envisioned the trip as a long and comprehensive hunt for informa- 
tion on Sapiro’s work across the country. From Colorado, Dunn went to Min- 
nesota, whose grain growers, he thought, merited a separate story, because “the 
Sapiro ring tried a different trick on each one of these rings of growers.” His next 
subject was Sapiro’s plan to take over the Boys’ and Girls’ Clubs of America, a 
plan hatched in Chicago with the help of Jewish philanthropist Julius Rosen- 
wald, the head of Sears, Roebuck. Sears sponsored a national radio program 
that supported the Sapiro plan of cooperative marketing, and Dunn suspected 
that Sapiro intended to use radio advertising to reach the Clubs. From Chicago, 
Dunn reported to Dearborn, where he filed the Washington, Minnesota, and 
Chicago stories.** 

After a short layover in Dearborn, Dunn resumed his work. He visited Win- 
ona, Minnesota, and New Orleans to dig deeper in the cotton story and then 
went to Southern California to investigate the bean growers, who, he noted, 
had been “virtually ruined” by the “Sapiro scheme.” Dunn promised a long 


slate of articles: “This will give us seven separate stories on the co-operative 
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marketing associations which have met with disaster under the Sapiro Plan.” 
Dunn expressed to Cameron his heartfelt “thanks for this assignment.”® 

But Dunn did not reach Denver until June u, and by then he had run out 
of money. He sent the Independent twelve stories, but only four of them cov- 
ered cooperatives. Soon, however, the Independent found a way to get Sapiro 
back onto its pages without the wayward Dunn’s help: by publishing Sapiro’s 
testimony before the Royal Grain Inquiry Commission in Winnipeg, Canada. 
In response to questions about his work organizing wheat growers in western 
Canada, Sapiro explained how, under the new state laws he had written in the 
United States, cooperatives secured control over farmers and crops: “We rely upon 
the co-operative spirit for procuring the signature to the [membership] contract. 
When once the contract is secured, we rely upon the contractual terms and if a 
man is induced to break his contract we proceed exactly as you would under 
any contract. We go into the courts and procure enforcement of these contracts.” 
The Independent added emphasis to call attention to a particularly objection- 
able feature of the Sapiro plan: the power to enforce membership contracts in 
state courts. Use of the law for the “exploit[ation]” and “enslavement” of Ameri- 
can farmers was what the Independent and its publisher thundered against.” 

Beginning in July and continuing into the fall, as Dunn concluded his 
travels, the Independent unloaded on Sapiro with both barrels. Ten articles 
on allegedly failed Sapiro cooperatives ran between July 19 and September 20. 
First, readers learned that the wheat growers of the Pacific Northwest lost “two 
millions a year” under Sapiro’s marketing plan. Next, Dunn revealed that the 
Colorado potato growers escaped much the same fate by cutting ties with 
Sapiro when he allegedly failed to respond to their requests for legal advice and 
counsel while on retainer. Likewise, Oregon’s hop growers “refused Sapiro’s 
overtures [and] maintained their industry.” Hops cooperatives on the Sapiro 
plan, by contrast, “ate up one-third of the money which the members of the 
association should have received.” The brisk conclusion: “Jewish ‘direction’ of 
the American farmer is expensive!” 

Next came Sapiro’s alleged exploitation of the wool producers in Oregon. 
In this piece, Dunn began to express specific objections to Sapiro’s binding 
membership contract: it was too one sided. “There is nothing in this contract 
whereby the farmer who signs it can hold the association or any of its officials, 
including Sapiro, to market his crop at any fixed cost; to pay him even the cur- 


rent rate which the independent buyer is paying the independent producer; or 
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to pay him at any given date, or within any given time after the product of that 
farmer’s land and labor has been sold.” Dunn concealed from readers the con- 
tract’s reciprocal features binding the association to perform on growers’ behalf.** 

Dunn’s exposé on Kentucky tobacco appeared on August 16. It began with 
the escalated allegation that Sapiro cooperatives were “uniformly disastrous to 
the non-Jewish member.” Effective cooperation began in tobacco in 1921 when 
Judge Robert Bingham brought Sapiro in to consult on drafting a cooperative 
marketing law for Kentucky. In 1923, for two months’ work organizing the burley 
and dark-tobacco growers, Dunn reported, Sapiro received $107,845—enough 
to “pay the salary of the President of the United States for approximately one 
and one-half years.” Dunn alleged that Sapiro exercised a veto power over all 
employment decisions that the cooperatives made while he was on retainer; the 
problem with this practice, Dunn asserted, was merely that “in the Sapiro orga- 
nization, the less a man knows about the work he is supposed to be employed 
to do, and the more he knows about Mr. Sapiro, the better qualified he is to 
exploit the American farmer.” The article featured a large picture of Joseph Pas- 
sonneau, but neither quoted him nor attributed any facts to him.” The legal 
consequences of the tobacco piece would soon emerge. 

Dunn expanded the saga as he turned to the wheat industry. Playing on the 
well-worn association between Bolshevism and Jews, Dunn tied cooperative 
organizing in Idaho, Oregon, and Washington to a rise in Jewish immigration 
after 1920 and the activities of the Industrial Workers of the World and the 
Communist Party in all three states. “Ifa man will take a map of Idaho, Wash- 
ington, and Oregon,” his August 16 article began, “and with a supply of red and 
white and blue pins set down a red pin wherever there has been an outbreak 
of Communism, Radicalism, or L.W.W.-ism; stick in a white pin wherever the 
Jewish farm-exploitation organization has founded one of its so-called Cali- 
fornia plan co-operative marketing associations; and put in a blue pin wher- 
ever one or more such associations have failed—he will find that he has a set 
of three pins at each point.” 

The Independent repeatedly referred to its “three-pin” theory as it chased 
down proof of the association among Jews and radicalism in the Pacific North- 
west. By the time Sapiro began organizing farmers in 1923, Dunn implied, 
the influence of radicalism had laid the groundwork for his top-heavy meth- 
ods: “Reds and Radicals and Communists and LW.W. agents . . . went out in 


gangs of three to eight and hammered the weak-kneed, radical, or dissatisfied 
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hay-growers into joining this association.” Growers dissatisfied with high mar- 
keting costs and huge debt-servicing loads, Dunn reported, were breaking their 
contracts and selling their crops to independent dealers, essentially daring the 
hay cooperative to take them to court. “The Northwest Hay Growers’ Associa- 
tion, however, is not quite so ready,” Dunn finished with a flourish, implying 
that Sapiro-style cooperatives were too feeble to use the strong-armed tactics 
at their disposal.“ 

Readers were meant to sense a shift in the logic of Dunn’s attack. Until 
the hay story, the Independent’s chief argument was that Sapiro coopera- 
tives were too powerful, that they were the product of far-reaching conspira- 
cies, that they controlled the crop from the moment it entered the processing 
stream until it reached the retail market. After the August 23 issue, the news- 
paper emphasized agricultural industries that Sapiro had failed to dominate. 
Next, the Independent ran Dunn’s story on Sapiro’s rocky tenure with the 
American Farm Bureau Federation and Sapiro’s attempts to establish a joint 
U.S.-Canadian wheat pool. Because Sapiro had invited Australia and Argentina 
to join as well, Dunn alleged that Sapiro intended to create an international 
wheat pool “which will control the wheat crop of the world, and which, in turn, 
will be controlled by Mr. Sapiro and his Jewish backers.” 

Dunn positioned the Independent as a steadfast friend of the AFBF and 
those of its cooperative marketing programs formed according to traditional 
cooperative principles. But the AFBF went awry when it opened its doors to 
Sapiro and flirted with “absolute . . . subservien[ce] to organized Jewry.” For 
example, the AFBF’s publicity director, Samuel Guard, though not Jewish, sup- 
ported Sapiro: “Mr. Guard is a very radical young man, pro-Jewish in his lean- 
ings, and at present a high-salaried employe|[e] of Sears, Roebuck & Company, 
of which Mr. Julius Rosenwald is president.” Dunn described a power struggle 
between Sapiro and Walton Peteet, AFBF director of cooperative marketing, 
on the one hand, and J. F. Coverdale and O. E. Bradfute, AFBF secretary and 
president, on the other hand, in early 1923. As a result of this struggle, Sapiro 
resigned, Peteet was dismissed, and the AFBF’s dirty laundry got an embarrass- 
ing public airing. Coverdale’s statements condemning Sapiro and Peteet made 
such excellent copy that Dunn simply quoted them verbatim.” 

In August 1924, Dunn asked Donaldson to approve a story on the Cali- 
fornia raisin industry. The Sun-Maid Raisin Growers had just emerged from 


bankruptcy “by abandoning [the] Sapiro plan and adopting methods new to 
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co-operative associations . . . showing that fault is in Sapiro Plan and not in 
co-operative idea.” Dunn did not dig deeply enough to discover that Sapiro 
had nothing to do with Sun Maid’s founding, bankruptcy, or reorganiza- 
tion; nevertheless, he believed that its story “demonstrates clearly that if these 
Jews really wished to make co-operative marketing a success, they could... 
[follow] the simple plan on which the Orange Growers’ Association has been 
operating for years, and on similar lines to which the raisin men are now 
proceeding.” 

Dunn was merely recapitulating the standard lines of contrast between the 
two models of California-style cooperation between 1895 and 1920. Central- 
ized cooperatives, such as the raisin growers’, used corporate authority and a 
top-down management style, whereas federated cooperatives, such as Sunkist, 
bundled organizations in local and regional networks. Traditionalists tended 
to favor federated cooperatives, viewing centralized cooperatives as danger- 
ous concentrations of power in the hands of a few. But how and why coopera- 
tives emerged and what legal form they took were not simple, straightforward 
processes; rather, they depended on the social relations linking growers, their 
understandings of cooperation and law, and the economic and biological fea- 
tures of the industries. All these factors varied with time and place. Dunn col- 
lapsed what was a complex, prolonged debate into crude terms to argue that 
“these Jews” were ultimately responsible for cooperation’s failures. The raisin 
story, which appeared on September 20, 1924, was the last of the ten consecu- 
tive articles Dunn produced from his spring research trip.” 

Still, the Independent’s retooled message continued to miss its target audi- 
ence. In September, a North Carolina Ford dealer forwarded a clipping from 
the Sumter Daily Item to Detroit with a cautionary note: “[T]here is a general 
erroneous impression existing among farmers, as well as some dealers, that the 
Ford Motor Company, through the influence of Mr. Ford, is opposed to coop- 
erative marketing.” The dealer thought the idea posed a danger: “The Sapiro 
interests are naturally endeavoring to promote this impression since it is the 
only come-back they can stage.” But the Sapiro “interests” were not alone. A 
Mississippi cotton grower told the Independent, “The man who wrote those 
articles is either on[e] of three things, densely ignorant, a cold blooded liar or 
so prejudiced against [J]ews, that he is willing to tear down the work of the 
Farmer’s Co-operative organizations that they have taken years to build up and 
that is absolutely the only salvation for the Farmer.™* 
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Indeed, by the fall, some readers began to wonder which mattered more to 
Henry Ford: protecting farmers or attacking Jews. A Colorado potato coopera- 


tive manager put the question directly: 


I doubt very much the accuracy of the statements made and I cannot help but feel 
that your campaign against the Jews is leading you to print things that are not actual 
facts in order merely to discredit the Jews. . . . [W]hen you drag into the mud all of the 
principles of cooperative marketing which are advocated by the U.S. Department of 
Agriculture, I think you are carrying your ‘persecution’ a little bit too far and further- 
more, you are damaging the welfare of the farmers who have secured relief through the 


operation of these cooperative principles. 


Caught off guard, Fred Black replied that he would be glad to have “the his- 
tory of your own co-operative association as you undoubtedly have based your 
opinion on the way it has worked out. There is no doubt but what the person- 
nel plays a big part in the success or failure of the association.” It was essential 
to establish Ford’s intended message: cooperation was fine, but Aaron Sapiro, 
who “perhaps has it coming,” had to be separated from the movement.” 

Colorado and Minnesota potato dealers who hated the new cooperative 
laws poured out their complaints to Ford. They begged him to bankroll litiga- 
tion in which the U.S. Supreme Court would “no doubt” overturn them. “[W]e 
supposedly called ‘middlemen’ cannot fight the law as the promoters and their 
friends would only use it against us... . [W]e cash buyers don’t dare oppose 
any cooperative movement today as the press and politicians are all working 
the cooperative idea for all it is worth.” The cooperative idea was exactly what 
Ford wanted to save, but his criticism of Sapiro positioned him as its oppo- 
nent. Growers’ willingness to voice their true feelings about cooperation was 
the Independent’s best source of credible feedback. The cotton story elicited 
a wave of similar responses. J. A. Blanchard, a planter from Perthshire, Mis- 
sissippi, declared that Dunn “can [not] be complimented too highly . . . [the 
association] has had more to do with demoralizing our labour conditions than 
any one thing that has ever happened to our country.”* 

At the same time, growers continued to inform the Independent that its 
facts were wrong. Writing from the heart of the Colorado potato district, 
O. E. Webb, a trustee of the Colorado Farmers’ Union, paired praise of the 
newspaper's “independent and pearless [sic] views on the vital questions of 


the day” with a more sober judgment. The July 26 potato article “was so full of 
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misstatements and untruths that it raised the question in my mind as to the 
veracity of many of the other articles I have read in your paper.” Shown a copy 
of the letter, Dunn fell back on what was becoming his customary defense: 
Webb had supplied “neither specific instances, nor proof of the untruth of any 
of my statements.” Dunn assured Donaldson that once Webb provided these 
particulars, “I will be only too glad to prove to him in a detailed letter the 
truth of every statement I made.” In Dunn’s view, however, Webb was already 
a discredited witness: “Dr. Webb is one of the men who attempted to turn the 
Colorado potato growers to Aaron Sapiro and Weyl & Zuckerman, Sapiro’s Jew- 
ish sales agents.” Still, Donaldson held the door open, promising Webb “defi- 
nite information” in exchange for “specific instances and detailed charges” in 
the hope that they might “arrive at a mutual understanding.” Other protests 
over Dunn’s potato story met the Independent’s characteristic counterdemand 
that anyone challenging its version of events provide proof of the newspaper’s 
errors. Most sought to comply, only to give up after their attempts to extract 
information from the Independent proved unavailing.” 

Throughout the summer of 1924, Aaron Sapiro’s San Francisco law part- 
ners and office staff were hard at work with countermobilization. Leading the 
way was Aaron’s youngest brother, Milton, also an attorney, who was by then 
running the San Francisco practice for Aaron. Friends, associates, and coop- 
erative officials offered help and moral support; many of these individuals 
volunteered to provide sources to disprove the Dunn articles. The president of 
the California Prune and Apricot Growers’ Association sent a draft of his refu- 
tation to Milton Sapiro for his review, and Milton encouraged him to take an 
even more categorical position: “[N]o single constructive suggestion has ever 
come from the Dearborn Independent so as to aid the farmers of this country, 
and, that, to the contrary, the Dearborn Independent seems to be attempting 
to tear down the only constructive work that has been done for the farms of 
the country, and is attempting to throw obstacles in the way of the farmers 
working out their own independence.” 

The Independent staff continued to focus on its agenda. Convinced that the 
tobacco industry merited further investigation, Cameron dispatched another 
reporter to Kentucky in August. Harry E. Barnet had already spent two years 
looking for “the last piece of evidence” to prove his belief that “the Jews are 
trying to wreck the thoroughbred industry of the state.” But he was more 


cautious than Dunn; after one interview with a willing source, Barnet told 
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Cameron, “I could sit down today and write out a good many pages of stuff 
dealing only with the point you want[;] yet, I feel that some of these statements 
must be verified. [My source] told me that every statement any writer makes 
must have the backing of truth, and he asked me to verify what he said, because 
he’s been too close to the affair, and has always been too close.” When Dunn’s 
tobacco article came out on August 16, its inattention to detail was immediately 
brought to Cameron’s attention, not by an indignant grower or cooperative 
official, but by a presumably friendlier figure: a tobacco broker. That broker, 
R. M. Barker, noted that several major warehouses had not been built at the 
time the Independent article alleged they were purchased by a warehouse com- 
pany in 1917 and 1918; further, records disproving Dunn’s article were on file 
in the Burley Association’s Lexington offices. “If you would be just as willing 
to publish the facts, as you are to publish a lot of lies,” Barker chided the Inde- 
pendent, “you would be doing a greater benefit to the farmers than you are by 
your continual knocking of the greatest co-operative association that has ever 
been formed, and... the fact that you don’t like Sapiro is no reason that every 
co-operative should come under your blasphemous tongue.”* 

Barnet discovered that witnesses’ statements evaporated the moment he 
attempted to confirm them. “We simply have to have this story,” he insisted on 
September 10. Yet hard as he tried, he could come up with little firm evidence: 
“I chased down a dozen likely leads yesterday, but they were so prejudiced and 
vindictive I couldn’t take them without verification, and when I verified them, 
they were of small value to us. The ‘guts’ of the rumors were mainly vindictive- 
ness.” Barnet’s avid hope of writing two more stories on tobacco was going up 
in smoke, despite his earnest assertion that the Independent’s enemies could 
never compromise him: “I neither drink, gamble, nor do I pay any attention 
to the ‘sociable’ ladies, so there’s no chance to “frame me’ that way, and thus 
destroy the value of my stuff.” Nor was he intimidated by the presence of a 
house detective on the floor of his Louisville hotel—“a Jew hotel, owned by 
Reutlinger and a lot of Jews.” Barnet continued his pursuit of important local 
bankers and politicians, but they all refused to meet with him. On Septem- 
ber 29, Fred Black ordered him to stop work. Cameron had been called away 
from the office, and the staff had enough on hand to do.” More to the point, 
the editors seemed to have determined that there was not enough material for 
another tobacco story, whatever the two Harrys—Barnet and Dunn—might 
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have believed. No second tobacco story ever appeared in the Independent under 
either man’s byline. 

Dunn’s hay story, which followed the tobacco article on August 23, caused 
even greater headaches for the staff. Yakima, Washington, newspapers immedi- 
ately countermanded the Independent’s version of events. L. A. Hunt, manager 
of the Northwest Hay Association, penned a bitingly satirical response that the 
Yakima Valley Farm News published just after the Independent’s article appeared. 


As all readers of the “Dearborn Independent” realize, for the last several months the ed- 
itors under the order of our genial Uncle Henry have been flaying the Jews of America 
with a merciless lash and for the last few weeks this attack has centered on co-operative 
marketing and Aaron Sapiro. The reporter assigned to gather ammunition for Ford’s 
anti-Semitic cannon is well suited for his tasks. Results are what count—facts need not 


be considered so long as the cannon makes a very loud noise. 


Hunt sarcastically answered Dunn’s assertions: “If this be failure—and 
Mr. Morgan says it is—let’s have more of them.” He disproved Dunn’s claim 
that the hay association was afraid to sue the grower and dealer who broke their 
contracts: “We are forced to conclude that the water at Walla Walla did not 
agree with Mr. Morgan and that for this, or some other good reason, he was 
forced to leave town, otherwise he must have learned that the association filed 
suit against both the grower and the dealer before the car of hay under discus- 


sion left the sidetrack.” Hunt saved his most scathing words for last: 


In the past we have had our doubts as to our worthy Uncle’s fitness for the United 
States senate and confess, with much humility, the error of our judgment. A man of 
his proven sagacity, untiring energy, and such a keen sense of humor and fully able to 
hire a fairly minimum corps of reporters with Mr. Morgan’s fearless disregard for the 
truth, cannot fail to be a source of great entertainment in that august body where facts 
are of little value anyway. Our Uncle has won his spurs—we’re for him! We move the 


nominations be closed.” 


Ford and the Independent staff might have dismissed Hunt’s rebuttal as mere 
spit and vinegar. Yet an impressive figure soon reinforced it: A. C. Cherry, the 
Northwest Hay Association’s attorney. Cherry informed Ford that the Inde- 
pendent’s story “contains numerous false and untrue statements—statements 


known to be false by practically every person in this community.” The most 
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important of these, Cherry declared, was the claim that Aaron Sapiro had 
anything to do with organizing the hay growers. Nor was there “a single Jew 
connected directly or indirectly with the association.” Hay growers organized 
in response to crushing postwar economic conditions, he explained: “These 
farmers have been bled and robbed by unscrupulous dealers for years, and it was 
to obviate this condition that the Association was formed, through the efforts 
of the Yakima County Farm Bureau.” Cherry did not dispute Ford’s antisemi- 
tism; he merely contended that it spilled onto innocent people: “[I]t does seem 
very unfair to me for the Dearborn Independent, in its fight against a Jewish 
organization, to deal in vituperation and falsehood against an organization 
of farmers which is honestly endeavoring to render a public service.” Cherry 
also denied Dunn’s allegation that the hay cooperative harbored radicals: “The 
association|’s] . . . officers and directors are all substantial farmers and busi- 
ness men who carry the respect and confidence of the entire community. . . . 
No Red, Bolshevik, Radical, IWW or Communist would be permitted for one 
moment to have any control or connection with the association.” Recogniz- 
ing the weight of Cherry’s evidence, Liebold gave him an uncharacteristically 
respectful reply: “We are making an investigation of the matter referred to and 
we will be glad to communicate with you again later on.” 

Other news kept the Independent’s staff on the defensive. Walton Peteet sent 
Ford and the Independent a paragraph-by-paragraph refutation of Morgan’s 
wheat article. That piece painted Peteet as Sapiro’s puppet in “a conspiracy to 
communize American Agriculture and deliver it for exploitation to an inter- 
national group of Jews.” Peteet was not writing, as he had in May, to debunk 
the notion of a Jewish conspiracy or even to come to the defense of his friend 
and colleague. This time, he wrote to defend himself: “[I]n the most solemn, 
definite and explicit manner possible, I deny having had any sort of connection 
with any kind of conspiracy, Jewish or otherwise, to exploit American Agricul- 
ture, and I challenge you and anyone else to offer proof to the contrary.” Peteet 
labeled sentences “pure fiction,” “fabrication out of whole cloth,” and “as false 
as false can be.” Facts, details, and full transcriptions of telegrams contradicted 
the Independent’s assertions: “If the writer of your article had tried to falsify 
the facts, he could not have succeeded better than he did.” 

Peteet’s conclusion leveled a warning: the Independent had committed libel, 
not just against Jews, not just against individual Jews such as Aaron Sapiro, but 


against a non-Jew who was personally and professionally associated with Sapiro: 
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If you had said that I believed in the commodity plan of Cooperative Marketing, ...and 
had sought successfully to have it approved by the A.F.B.E, and had recommended the 
employment of Mr. Sapiro as legal counsel of the cooperative marketing department 
and that he had been chosen by unanimous vote of the Executive Committee and that I 
had many months later resigned in open convention because of differences in policy—if 
you had said these things, I would offer no objection, because that is what happened. 
But when your paper charges me with being the agent and tool of a foul conspiracy and 
resorts to falsehood and misstatement to support a baseless accusation it is guilty of 
an injustice which an honorable man, when he knows the facts, will undo, insofar as a 


slander can be undone. 


Peteet, after all, was not only not Jewish; he was a bona fide farmer and grass- 
roots organizer. He started as a wheat grower in Texas and rose through the 
ranks of the American Farm Bureau Federation. If he, with his professional 
accomplishments, could be discredited and dismissed as a mere “Gentile 
‘front’”” who enabled Jewish conspirators to dupe the guileless, then no one’s 
reputation was safe.” 

Recognizing that Peteet’s latest memo signaled serious trouble, Fred Black 
immediately sent a copy to Harry Dunn: “Will you please check this and give 
us the source from which you got your information regarding Peteet and where 
we can [find] documentary evidence supporting our statements?” While wait- 
ing for Dunn, Black asked an AFBF executive committee member for infor- 
mation on Peteet. Black wanted to run down the rumor that Peteet accepted 
employment with the AFBF on the “distinct understanding that he was to 
recommend the employment of Sapiro.” Ford’s advertising operatives tracked 
down Peteet’s Texas origins, describing them in essentially the same terms that 
Dunn reserved for Sapiro: “[H]e has been exceptionally good at promoting, 
but when such enthusiasm in the promotion of a scheme had been put over he 
has not had the ability to carry it on, and consequently . . . every undertaking 
has proven unsuccessful.”*” 

Black’s inquiry into Peteet’s background says something about the Dear- 
born Independent’s significance in the larger Ford empire. The Independents 
staff was authorized to deputize Ford Motor Company personnel all over 
the United States to collect information and investigate people who were 
the subjects of or took issue with the newspaper’s articles. Through much of 


1924, Black and Cameron managed this investigation without assistance from 
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company lawyers. Who gave them the authority to use company resources can 
be guessed—nothing happened there without Liebold’s approval—and once 
that pattern was put in place, it would continue as the controversy grew. The 
company and the newspaper may have been separate corporate entities, but 
one wholly subsidized the operations, investigative work, and eventually the 
legal defense of the other. 

After waiting weeks for Dunn to respond to requests for documentation, 
Black and Cameron were frustrated with what he finally produced. Like his 
articles, his letters told his bosses what Dunn thought they wanted to hear. “T 
do hope that you have not given Mr. Peteet any satisfaction as to his claims. 
Every line that we printed about him is the truth; most of it is less than the 
truth.” The double meaning was clearly unintended; the reporter was stalling 
for time. He sent no notes, no reports, and no evidence to corroborate what he 
published. Furious and exasperated, Black recognized Dunn’s unreliability but 
could not cut him loose because Dunn supported the Independent’s antisemitic 
interpretation of what was happening in the cooperative movement.” But Black 
was left with nothing with which to answer the steady stream of protests that 
poured into the Independent’s offices that fall. 

As if that were not enough ofa problem for the newspaper, Dunn fell ill with 
kidney disease after his return to California and was unable to work during 
the fall. The illness so incapacitated Dunn, he said, that he could not furnish 
Dearborn with proof of what the newspaper had already published. Black had 
no alternative but to send Dunn “a great many letters” that had come to the 
office after the publication of the cotton, wool, and prune and apricot stories, 
accompanied by a terse request: “Will you please go over [these] and advise the 
writer where we can obtain documentary proof of our statements?” A growing 
sense of unease began to pervade the staff of the Independent.” 

Henry Ford was preoccupied with other matters. His efforts to capture 
Muscle Shoals were collapsing just as agricultural cooperative leaders increased 
their pressure on the Independent during September and October. It was the 
height of the 1924 presidential election campaign. Ford’s best hope was to for 
Coolidge to endorse the deal personally. The president said nothing to indi- 
cate he supported Ford’s offer, and strong progressive Republicans such as 
George Norris of Nebraska and Arthur Capper of Kansas remained opposed. 
Norris was particularly obdurate; without his vote, Ford could not win Senate 


approval, even after the House voted to accept his bid in March. Rumors that 
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Ford had agreed not to enter the race in exchange for Coolidge’s support infu- 
riated members of both political parties. On October 15, Ford wrote to tell the 
president that he would no longer pursue Muscle Shoals. 

Dispersing the national political pressure over Muscle Shoals did not relieve 
the tension at the Independent. It did not help matters when Dunn informed 
Black that his health entirely prevented him from traveling to Michigan that 
fall. Nevertheless, he pressed Black not to disavow his stories: “I am greatly 
relieved to know that Mr. Peteet has not been told that our statements were 
erroneous.” Yet he could acknowledge, albeit indirectly, the rising suspicions 
of his superiors. Although he could not appear in Dearborn, Dunn offered to 
answer “letters of criticism received, or any questions which may arise in your 
own mind” and “clear up matters to your own satisfaction.”*! 

Cooperatives unleashed a publicity campaign that undercut Dunn’s efforts 
to reestablish his credibility. Days after this October exchange, the Staple Cot- 
ton Review issued a precise refutation of the cotton article. The Review, as Black 
delicately phrased it, “had some effect upon the members toward making them 
feel that our article was wrong.” Without Dunn to provide ammunition, Black 
could not initiate a second round: “The big trouble we are finding is handling 
the situation at this end and is due to our lack of documentary proof of the 
statements we have made,” he reminded Dunn. “We would deeply appreciate 
it if you would suggest to whom we may write for bulletins and reports that 
will help us compile information that we can give out from this office.” Dunn’s 
unavailability and lack of “documentary proof” put Black in a difficult bind. 
As letters dissecting Dunn’s stories continued to arrive, Black had to defend 
Ford, the newspaper’s journalistic integrity, the accuracy of Dunn’s reporting, 
and the cooperative movement without the evidence he wanted.” 

Dunn’s exposé on the potato cooperative yielded another potential source. 
Sidney G. Rubinow, an agricultural economist and organizer, joined the throng 
objecting to the potato story. After Rubinow sent Cameron his account of the 
industry’s history, Black challenged Rubinow to “submit accurate facts in con- 
nection with those statements.” Black reiterated the Independent’s position on 
cooperation: “The Dearborn Independent is not opposed to cooperative mar- 
keting, but believes that the farmers themselves should spontaneously orga- 
nize and control their own associations. We are interested in exposing what we 
believe to be the attempt on the part of Mr. Sapiro and others to control these 


farmers’ organizations.” Rubinow seized the opening, denouncing Dunn as a 
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liar and pointing out that “spontaneous” movements collapsed in spectacular 
failures in both Maine and Minnesota before he and Sapiro were hired to orga- 
nize there. After hearing nothing from Black, in November Rubinow offered to 
write a series of articles for the Independent on cooperative marketing “from 
an entirely different angle.” The Independent ignored him. 

Dunn and the Independent published only four more articles on Sapiro, and 
they ran in October and December 1924 and April and May 1925. The Decem- 
ber article covered Sapiro’s work with the Southern Rice Growers’ Association, 
work he regarded as so marginal to his overall practice that he had to ask his 
brother to remind him of the particulars.“ Trivial or not, Sapiro regarded the 
rice story as the final provocation. He was ready to break the public silence he 
had maintained since April and publicly respond to Ford. 


Sapiro mailed a demand for retraction to Ford and the Independent on Janu- 
ary 6, 1925. Sapiro released his thirty-page letter to the press the same day, thus 
ensuring that the whole country read his statement probably before the mail 
delivered it to Ford. As the opening salvo in the civil dispute process, the docu- 
ment served notice of imminent litigation on the likely defendants: Ford; Li- 
ebold; Cameron, the Independent's editor; the Dearborn Publishing Company; 
and the Ford Motor Company, which, as Sapiro acidly noted, “seems to have 
easy access to the affairs of the Independent.’ More than anyone else, the docu- 
ment addressed Ford, whom Sapiro sought to engage. 

Sapiro outlined what he saw as a personal dispute. He indignantly defended 
his character, conduct, and good name. Yet he never mentioned the offense of 
group libel. For Sapiro, this dispute began as an individual grievance. He did 
not see himself as staging a cause of action on behalf of all Jews or as defending 
all Jews from Ford. At this point, Sapiro intended to protect his professional 
reputation. As the press reported, “Mr. Sapiro accuses Mr. Ford of approving ‘an 
attempt to destroy my participation in the cooperative marketing movement.” 

In a short preface, Sapiro described how the newspaper harmed him and 
how the Independent’s characterizations of him had damaged the public’s per- 
ceptions of his work: “It is impossible to calculate the harm done to my standing 
by your mean libels. Hundreds of thousands of people throughout the United 
States, who have never seen me or known me, have come to think of me as a 


dishonorable conspirator, solely because of your libels. These same people have 
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also come to distrust the Jews as a class, because of your pathetic attempts to 
create the idea of a great Jewish conspiracy to injure them.” This was as close 
as Sapiro came to an explicit denial of the “pathetic” conspiracy allegations. 
Using the language of individual libel law, he asserted that people who learned 
about him and his work from the Independent viewed him only as a conspira- 
tor. That perception harmed him, and it caused a broader harm to the Jewish 
people, whom Americans now “distrust... as a class.” As far as antisemitism 
was concerned, however, this was as close as Sapiro came to a direct refutation. 
The “factual” basis of Ford’s bias, he said implicitly, could not be disproved, in 
the sense that all prejudice is irrational when it rests on a predetermined incli- 
nation to find certain patterns or outcomes in historical and social events. 

Then, maintaining a lawyerly demeanor, Sapiro kept his focus on the legal 
remedies available to him. He contrasted the secrecy of the Independent’s sto- 
ries, right down to the reporter’s pseudonym, with the transparency of the 
“open tribunal of justice,” where Ford’s “mask” of public respectability would 
be removed and his “evil motive” revealed. Ford failed to abide by his respon- 
sibilities as a publisher, Sapiro argued, and no motive, whatever its purpose, 
could justify the newspaper’s failure to respond to the many reports of fac- 
tual error. The “truth” had been “unmistakably brought before you,” Sapiro 
wrote.” The letter presented Sapiro’s side of the story and indicated how law 
would help him to tell it. 

First, Sapiro notified Ford that his grievance met the legal requirements for 
instituting an action in libel: “It has been made clear to you that your series 
contained falsehood after falsehood; and that numerous statements had been 
made in the series which could have been immediately disproved by easy inves- 
tigation on your part. Nevertheless, you did not have the courage nor the hon- 
esty to print a retraction.” Then, he sought to shame Ford: “I am not deceiving 
myself with the thought that this demand for retraction will bring a retrac- 
tion. Nothing is as stubborn as a malicious bigot. It takes strong honor and a 
great soul to admit truth and to do penance for a wrong. I would be delighted 
as well as surprised to find this in you; but I do not deceive myself with wild 
expectations.” Sapiro’s purpose was not to convert Ford to enlightened toler- 
ance; rather, it was to defend his “professional integrity and professional abil- 
ity” before the world.” 

Sapiro informed Ford that a lawsuit, unless averted by a retraction, would 


transfer their dispute from the realm of public discourse to the venue of his 
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profession. In the courtroom, he would force Ford to submit to the law: “You 
have persisted in these attacks and have thereby compelled me to go to the 
courts to force you to appear under oath on the witness stand.” For Sapiro, 
the prospect of questioning Ford proffered the ultimate prize: “It is sufficient 
to say that when my attorneys or myself examine you on the witness stand, we 
will reveal your failure to make a proper investigation of the things you were 
so ready to print.””! Law provided the vehicle for Sapiro’s professional and per- 
sonal vindication and for subjecting Ford to the humiliation his newspaper 
dispensed to others. 

After eight pages of fulsome protest, Sapiro specifically listed what he wanted 
the Ford and the Independentto retract. The demand, he wrote, “covers all your 
charges and insinuations that tend to hold me up to degradation,” specifically 
the ones that “stand out by reason of their bold clearness.” He then recited the 
worst of the antisemitic slurs from each of the Independent’s articles, including 
the names of individual Jews.” 

Interspersed with blanket refutations of the articles’ antisemitic slurs was 
a significant number of legal land mines for Ford and the Independent. Sapiro 
batted away the entire hops story in one devastating sentence: “In this connec- 
tion I advise you that I have had nothing whatsoever to do with any organiza- 
tion among the hop growers on the Pacific Coast or elsewhere at any time or 
for any purpose whatsoever; and every mention of my name in that article is 
libelious [sic] and improper.” The wool article was equally vulnerable: “I have 
had nothing whatsoever to do with the Pacific Wool Growers or with any orga- 
nization handling wool in Oregon; . . . every mention to me [sic], or use of my 
name in that connection is malicious, improper and misleading.” The April 26 
allegation that Sapiro organized growers in four California industries prior to 
the war was incorrect; he “had nothing to do with [those] organization[s].” 
Similarly, the July 19 article factually erred in attributing the Tri-State Terminal 
Company to Sapiro’s work or his guiding philosophy, because “all . . . so-called 
cooperative elevators in the northwest were organized under anything but the 
so-called ‘Sapiro Plan.”” 

In short, Sapiro claimed that the Independent accused him of working with 
industries and farmers with which he could categorically deny any associa- 
tion. Sapiro knew that libel law favored him here. The newspaper published 
falsehoods; Sapiro, and others before him, had notified the newspaper of its 


errors. Under Michigan law, when the newspaper refused to correct the record, 
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it committed an act of malice for which Sapiro could recover damages.” 
Thus, his unconditional denials, which applied to at least eight cooperatives in 
Dunn’s stories, were intended to make it difficult for Ford and the newspaper 
to assert truth as a defense to the libels Sapiro identified. 

Sapiro spent considerable time on the Colorado potato industry article of 
July 26. It contained, he said, “misstatement after misstatement.” Sapiro charged 
the Colorado Potato Growers’ Exchange a $5,000 fee, which the Independent 
alleged he had failed to earn. Sapiro angrily “advised” Ford that the fee cov- 
ered his services and his law partner’s for work on the cooperative’s original 
organizing campaign. Moreover, although Dunn asserted that Sapiro sued to 
recover that money, Sapiro said that the exchange “paid that entire account 
without contesting it.” Sapiro also declared that he resigned as counsel to the 
exchange because its directors declined to follow his legal counsel. He furiously 
dismissed allegations reflecting on his professional conduct, specifically that 
he did not answer telegrams or other correspondence while under retainer and 
that 


«cc 


this is the same condition in which virtually all the Sapiro organized 


2» 


cooperative associations have found themselves.” Significantly, Sapiro did not 
deny Dunn’s allegation that he dismissed Eugene Myer.” 

The demand thus reveals what Sapiro thought was at stake in the case. Sapiro 
knew that Ford would never be converted from his antisemitism, but he hoped 
that the law would force Ford to accept the legitimacy of his participation in 
American public life. Sapiro recognized that the legal battleground of the case 
would be his legal representation of cooperatives. He understood the burden 
of proof that he assumed in filing suit, he knew the newspaper had to prove the 
truth of what it published, and he believed he had all the evidence he needed 
to win on the facts. What the demand does not reveal is how Sapiro intended 
to defend himself as a Jew and to reassert the integrity of Jewish Americans 
against Ford’s broader prejudice. At that time, he seemed to believe those tasks 
were avoidable.” 

From top to bottom, the Ford organization thought it unnecessary to answer 
Sapiro’s demand for retraction, at least not with the courtesy of a direct reply. 
Fred Black saw no threat in Sapiro’s letter. “We are wondering whether to take 
even this as an indication of any serious intentions on his part... . [W]e believe 
the most effective way to protect the American farmers from his machina- 
tions is to further disclose his subversive activities in court.” On January 17, 


the Independent published an editorial, “Bingham, Sapiro vs. Co-operation.” 
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The various public rebuttals of the Independent’s articles on cooperation meant 
nothing, in William Cameron’s view. Cooperation had not improved the lot 


of American farmers: 


There was one direct and final answer to all that The Dearborn Independent has said. 
They had only to show that the Sapiro system had worked, that the hundreds of thou- 
sands of farmers held by its contracts had benefitted. That answer would have been 
entirely sufficient, but it has not been made. . . . Instead, men of Judge Bingham’s char- 
acter, who ought to know better, are engaging in the perfectly futile business of mis- 
representing The Dearborn Independent's attitude on co-operation in general. . . . The 
fact that Aaron Sapiro is a Jew has nothing whatever to do with whether his system is 


workable or is a failure. 


Two weeks later, Cameron took the gloves off: “The matter of libel, and what 
Mr. Sapiro very erroneously alleges to be the personal difference between him 
and this paper, can take its chance in the courts.””” 

These editorials served to answer Sapiro’s demand for retraction. They 
laid out the newspaper’s position: its campaign had not maligned Sapiro 
because he was Jewish but rather because he failed as a cooperative organizer 
and defrauded his clients. According to the newspaper, the legal burden fell 
on him and his defenders to prove his success. The paper also welcomed the 
chance to defend itself and argue the merits of cooperation in court. Appar- 
ently, no one, not even Liebold, consulted a lawyer. The newspaper got the 
law wrong, reversing the burden of proof: it was not Sapiro’s responsibility 
to prove his cooperatives had succeeded. It was the newspaper’s job to docu- 
ment that they had failed. 

Nonetheless, morale in Dearborn was high. Cameron bragged to Dunn: 
“We have done a little checking up but not a great deal. Passoneau (is that the 
spelling) disagrees a little with our emphasis. Peteet challenges all our state- 
ments concerning him. But I see nothing, as far as concerns the essentials, in 
which we have made any serious error.” Cameron imagined a grand concluding 
article: “I do wish, however, that it were possible to draw the whole country-wide 
Sapiro picture in one smashing finale, showing as of present date, where all his 
combines stand. We haven’t finished with him yet, but apparently we haven’t 
got across except to the enlightened. The articles, I believe, are being heard 
of more at the present time than they were at the time of their publication.” 
Finally, Cameron gently pointed Dunn in the direction of his journalistic lapses: 
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There were apparently a sufficient number of minor digression [sic] from correct 
names, dates, places, to give Sapiro’s spokesmen a shyster’s platform chance. This was 
inevitable when we consider the vast amount of material and territory that were covered 
in a very short time. Having the perspective I now have, I wonder that you did so much 
and so well. Another once-over, with documentary proof in view, would, I believe, put 
the Sapiro system where it belongs. If you have any suggestions along these lines, let us 


have them.”® 


Though reluctant to criticize Dunn’s reporting, the editor knew that Dunn’s 
mistakes mattered. If Sapiro filed a lawsuit, the newspaper needed him to get 
things right as soon as possible. 

Dunn replied to Cameron with an air of modest self-deprecation. “It is very 
fine if you say that the Sapiro articles were well done, the more especially as I 
thought, sometimes, that they were rather poor mechanically. The statements 
made in them are all facts, but as I read them over, it occurs to me that the same 
facts might have been told with more force.” Oblivious to legal liability, he dis- 
cussed the antisemitic thrust of the articles as if it were his own idea: “[T]here 
is a well-defined Jewish organization whose ultimate objective is control and 
exploitation of the agricultural industry and products of the United States.” 
Playing to his audience, he told Cameron the Independent had actually paid 


Sapiro too much attention: 


My regret has been, and I appreciate that it is largely my own mistake, that so much 
advertising has been given Sapiro, when, as a matter of fact, it is the Sapiro plan—which 
might have just as well have been the Levy plan, the Kahn plan, or any other—which 
is fundamentally unsound. So long as we have crooked Gentiles, who will do the dirty 
work for Jewish schemers, just so long shall we have exploitation of anything and every- 


thing American for the benefit of these Jews. 


Dunn breezily claimed that “what we have told in these articles has been the 
truth.” It was not Cameron who needed to be persuaded. It would be Ford’s 
lawyers—and, if worse came to worst, a jury of their peers.” 

But for the moment, no one in Dearborn seemed bothered by the prospect 
of litigation. A prudent libel lawyer surely would have been. Although news- 
papers expected courts to protect them from state-imposed prior restraints 
on circulation, contemporary libel law expected publishers to take care not to 


defame public figures. Sapiro had a strong case in individual libel. His demand 
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for retraction contradicted numerous assertions in the Independent. The 
newspaper's refusal to fix its errors after many individuals and organizations 
identified them, Sapiro was poised to argue, demonstrated the malice required 
for a damage award. Confronted with so conclusive a refutation, a publisher 
with less resolve and fewer resources might have backed down. But the Ford 
forces were determined to fight and confident they would prevail. The Jewish 


ce 


Daily Bulletin observed in a February headline that the “Dearborn ‘Indepen- 
dent’ Invites Aaron Sapiro to Bring Suit.”*! 

Sapiro spent the winter of 1925 preparing for the litigation he was determined 
to initiate and fielding inquiries from friends impatient for the lawsuit to begin. 
In March, he retained Detroit’s top trial lawyer, William Henry Gallagher. 
A Michigan native and a graduate of the Detroit College of Law, Gallagher had 
established a reputation as “a gentleman of dignity and gentleness outside the 
courtroom” who displayed “the fierceness of a tiger in cross-examination.” 


ac 


Even the court reporters were awed: “T d put him right up there with Dar- 


row,” claimed one. Born the same year as Sapiro, he, too, lost his father in 
childhood and rose from poverty to professional distinction with preternatural 
intelligence and energy. During the 1920s, Gallagher secured his local fame by 
winning record damage awards for several clients. The selection of Gallagher, 
a flamboyant Irish Catholic, surprised Ford, who expected Sapiro to retain “a 
‘Jew lawyer’ from New York,” in the words of Ford’s bodyguard, Harry Ben- 
nett. “Mr. Ford considered Gallagher a ‘Christian front’ for Sapiro,” Bennett 
recalled, “and after that always spoke of the Catholics as ‘tools of the Jews.” 
Apparently, Sapiro shared Louis Marshall’s belief that representation by a non- 
Jewish lawyer would effectively neutralize the conspiratorial assumptions of 
Ford’s antisemitism. On April 22, Gallagher filed a ninety-two-page declara- 
tion in Detroit’s federal court, officially opening the case of Sapiro v. Ford.” 

Unlike Marshall, Sapiro was determined to take his case to Detroit, straight 
to Ford: “I went into his home town, where his strength is supposed to be great- 
est; and I brought the suit in U.S. District Court at Detroit,” he explained. More 
than anything else, Sapiro wanted to “force [Ford] to appear as a witness.” He 
requested damages of $1 million, a sum that riveted the press’s attention. In 
1925, the president of the United States made $75,000 in a year; Henry Ford made 
$1 million in two and a half days. Sapiro made it a point to ask for exactly the 
amount Ford demanded when he sued the Tribune.® 
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Sapiro could not count on Marshall’s support, however. The American Jew- 
ish Committee’s president publicly dismissed Sapiro’s action with the comment 
that a lawsuit only gave Ford “the publicity which he has craved ever since he 
embarked upon his attack [on] the Jews.”** But what the lawsuit gave Sapiro, 
Marshall, and American Jews was an opening they would all scramble to define 


and explore in the months—and years—to come. 


Litigants and Losers 


THE LAWSUIT 


This Sapiro affair is truly a momentous one to the Ford organization and since 
the time of the trial is drawing near we are naturally keen to close up all the open 
questions. 


—Fred L. Black, 1925! 


Nearly two years passed between the time Sapiro filed his libel lawsuit in April 
1925 and the day the trial finally got under way in 1927. Both sides used this 
period, known as the discovery phase in the civil litigation process, to gather 
evidence and depose witnesses. This contentious process also provided the law- 
yers on both sides with the chance to measure each other’s strengths. With few 
resources on which to draw, Aaron Sapiro fought a war of attrition. Just mak- 
ing it to trial would constitute a victory of sorts. Sapiro’s reward would be the 
discovery that Ford had no intention of defending the Independent's outrageous 
articles; rather, Ford’s lawyers intended to make Sapiro’s Jewishness the issue. 
They hoped the jurors would find it easy to believe that because he was a Jew, 
Sapiro was dishonest and defrauded his clients. 

Sapiro’s declaration laid out 21 counts and specified 141 separate libelous 
statements in the Independent. Sapiro and his lawyer, William Henry Gallagher, 
steered the case toward conventional individual libel grounds rather than push- 
ing for the vindication of all Jews. The complaint listed each printed statement 
that Sapiro deemed libelous, but that did not include every mention of Sapiro, 
Jews, or cooperatives. Gallagher wanted to avoid Ford’s error in the Chicago 
Tribune suit: including too much of the publication in the libel complaint. 
Instead, perhaps mindful of “the ease with which inexperienced libel lawyers 
could unintentionally turn their plaintiff-clients into the de facto defendants,” 
Gallagher confined his complaint to words that he could prove were libelous per 
se. So he listed only those statements the plaintiff viewed as both offensive on 
their face and presumably impossible to prove true: the assertions that Sapiro 
was part of a “Jewish conspiracy” that sought to “exploit, oppress, impoverish, 


control, dominate, or otherwise cause detriment to farmers or producers, or 
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their organizations.” As a result, the declaration was much narrower in scope 
than Sapiro’s demand for retraction.’ 

American libel law placed the burden of proving the truth of these state- 
ments on the newspaper, its staff, its editor, and its owner. Developments in 
Michigan made Sapiro’s decision to sue Ford there particularly smart. During 
the nineteenth century, the state legislature amended the common law rules, 
seeking to lighten the load for defendants by, for example, excluding noneco- 
nomic damages from libel clams when publishers printed retractions or cor- 
rections. These attempts to balance the scales fell short, as the state’s supreme 
court repeatedly struck down statutory limits on damages and other reforms 
favorable to publishers. Even more relevant to Sapiro was a Michigan Supreme 
Court decision that made it imperative for publishers to distinguish between 
statements of fact and opinion if they wanted to avoid liability for damages. 
Anything not labeled as editorial comment, or anything that left doubt in a 
reader’s mind as to where fact ended and opinion began, would be treated as 
a statement of fact requiring proof and thus subject to a libel claim. A Michi- 
gan plaintiff would still have to prove the publisher’s intent was malicious, 
however.’ 

During the discovery process of the Sapiro v. Ford litigation, the defense 
deployed two separate tactics. The first was to carpet the nation with Ford 
agents, investigators, and lawyers who retrieved evidence, identified witnesses, 
and took depositions in preparation for trial. The second was to use “Jewish” 
as a vague label to which no one could reasonably object, thereby exploiting 
the impossibility of defining the term, and then to categorize anyone, Jewish 
or not, who associated with Aaron Sapiro in work affecting American agricul- 
ture as involved in a malevolent Jewish conspiracy. Ford’s staff and lawyers 
sought to regain the moral high ground by disavowing explicit antisemitism. 
Yet in holding to the fundamental assumption that any activity involving Jews 
in agriculture was by nature conspiratorial, Ford’s people shared—and acted 
on—the malicious belief at the heart of Ford’s own prejudice. In the end, for 
both sides, the case was about Sapiro, Jews, and cooperatives. For Sapiro, there 
was nothing inherently evil about those things; for Ford, nothing good came 
when they acted in concert. 

Still, the declaration overincluded in one respect. The lawsuit mentioned 
Sapiro’s attorney-client relationships only once, but it was a mention Sapiro 


could not resist. He sued on language from the Colorado potato article that 
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described him as “incompetent to act as legal advisor to said farmers’ organi- 
zations.” He cited Dunn’s allegation that he put a lien on the potato crop when 
the exchange refused to pay his legal fee and text from the April 26 article that 
referred to whistle-blowers who “have been terrified—and I mean terrified— 
into silence by their Jewish masters.” By including the Independent’s indictment 
of his Colorado work in the libel suit, Sapiro opened the door for the defense 
to examine his conduct as attorney to all the cooperatives he represented.* 
The Independent staff so perpetuated Ford’s antisemitic assumptions that 
that they saw no need to defend the articles’ prejudicial characterizations of 
Jews. Ford’s lawyers, although they partook of antisemitic assumptions com- 
mon to that time, took a pragmatic approach to the case. Focusing on facts 
rather than beliefs, they set out to prove Sapiro’s misconduct as a lawyer by 
showing that the cooperative movement he built was founded on invalid eco- 
nomic assumptions, that he knew his program would never work even before 
he left California in 1919, and that he was dishonest. Because Sapiro’s Jewishness 
could not be disputed, the defense would maintain that identifying him as such 
was an innocent act. To point out his connections to other individuals, Jewish 
and not, was thus a legitimate observation as well and therefore not libelous. 
For the better part of a year, then, Ford’s agents built a theory of conspiracy as 
any connection between Sapiro and other people. By the time they faced trial, 
nearly two years after the case was filed, Ford’s lawyers were confident they 
would win. How they attained that confidence was more a function of luck 


and Sapiro’s enemies in the cooperative movement than it was of their skill. 


The Independent began the discovery phase of the lawsuit with a lot of attitude 
and little evidence. After the bravado of the Independent's January 1925 editorials, 
in which Cameron chastised Sapiro for failing to prove that cooperation worked, 
the staff accelerated its scramble to assemble documentation for the entire Sapiro 
series. Independent office manager B. E. Larson asked Harry Dunn to return to 
the Independent all their correspondence; Dunn promptly sent all he had from 
the Independent and “from persons interested in co-operative marketing.” His 
helpfulness soon began to wane. Two months after the demand was published, 
Fred Black politely suggested that it might be an “excellent idea” for Dunn to 
come to Michigan and review his work with “our Washington man and possibly 


one of our attorneys.” Dunn demurred, pleading money and health problems. 
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By the end of March, Black pressed Dunn even more urgently to make the trip 
and to send a list of the documents in his possession so that they could know 
what he had.° Dunn finally showed up in Detroit in early May 1925. 

There is no record of what transpired when Dunn met with the Indepen- 
dent staff. We can guess that the group in attendance included Cameron, Black, 
and Liebold. They undoubtedly questioned Dunn at length about the language 
contained in the declaration and what he could tell them about corroborating 
witnesses and information. It was the last face-to-face meeting Dunn had with 
anyone from the Ford organization for more than eight months. After Dunn 
left the building, the Ford staff decided on their next step. 

Meeting with Dunn clarified what the Independent staff probably already 
knew, or guessed at: he could not provide evidence to substantiate his stories. 
They set urgent plans in motion to travel across the country, retrace his steps, 
and track down his sources. In early June, Fred Black set out for Oregon, where 
a witness was willing to testify that Sapiro had written the contract of the rai- 
sin growers’ organization. That witness also alleged that “Sapiro has never had 
any standing as an attorney in San Francisco.” As he traveled, Black sought 
out employees at Ford branches and franchise offices whom he could hire as 
investigators. He talked to workers who could discredit Sapiro’s defenders. In 
his reports, he described publicity favoring cooperation and the Sapiro plan 
as “propaganda” and dismissed anyone who spoke disparagingly about Ford 
cars. Finally, he built on the idea, first advanced in Dunn’s articles, that Ber- 
nard Baruch and Eugene Meyer were connected to everything Sapiro did. One 
investigator, W. J. Collman, whom Black found at the Seattle Ford branch, con- 
firmed Baruch’s role “in the financial end” and described a “whole scheme” 
that “is extraordinarily complicated and far-reaching.” But the trip yielded few 
real finds for Black and other investigators whom he deputized in the South 
and on the East Coast.’ 

As the Independent ran its investigation, the Ford legal department set to 
work. Ford’s personal attorney, a patrician named Clifford B. Longley, spent the 
spring and summer of 1925 analyzing the ninety-two-page declaration. As Ford 
Motor Company (FMC) chief legal officer between 1921 and 1929, Longley held 
nearly as extensive a portfolio as Ernest Liebold. Longley reincorporated the 
FMC in Delaware after Ford bought out his minority stockholders in 1920; he 
oversaw Ford’s many acquisitions in railroads, lumber, and mining. The FMC 


acquired the Lincoln Motor Company in 1922 and began an ill-fated experiment 
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in rubber production in Brazil in 1923 under Longley’s guidance as well. By 1924, 
the legal department consisted of nine staff lawyers in Detroit and numerous 
attorneys on retainer in other cities and countries. In 1925, Ford appointed him 
corporate secretary of the Dearborn Publishing Company (DPC). 

Memoranda in the files suggest that on receiving word of the lawsuit, 
Longley put himself through a crash course studying the Dunn articles and 
what they meant for his client. His first assessment was straightforward: “We 
defend on the basis of fair comment, criticism and justification, setting up the 
truth of the articles, all of which I believe can be substantially proved.” That, 
he thought, should have been simple enough. 

Longley then composed a laundry list of tasks for the legal department to 
complete before he would write the defendant’s plea, Ford’s formal answer to 
the declaration. On the basis of a review of legal treatises and Michigan case 
law, Longley concluded that not much had changed since the Tribune lawsuit 
seven years earlier. Courts still deemed some words, such as anarchist, libelous 
per se, or on their face; ifa plaintiff complained about the use of those words, it 
usually meant defeat for publishers. Most other text would be presumed libel- 
ous per quod, meaning that the language was libelous in context. Both sides 
would argue over the meaning of innuendo and the common understanding 
that readers were likely to derive from the publication." 

Sapiro’s decision to file suit in federal court raised important procedural 
and jurisdictional issues. Longley wondered whether the federal court would 
be obliged “to follow State decisions in this matter” and, if so, how that would 
affect the nature of the damages Sapiro could recover. For instance, Longley 
asked, could Sapiro obtain punitive damages under Michigan law? Was he 
required to rely on the laws of other states for libel claims involving coopera- 
tives located outside Michigan? Longley brought in Stewart Hanley from the 
Detroit firm of Lightner, Oxtoby, Hanley, and Crawford to help. Together they 
dispatched junior staff to New York to prepare for depositions there and in New 
Jersey. William A. Simonds went to Minneapolis and Chicago “to investigate 
the Wheat Bureau and Passoneay [sic] and then returned to Detroit,” where 
he would “outline the testimony of the witnesses who are to be used on the 
trial.” Longley and F. Hunter Creech of the Ford D.C. office oversaw the Vir- 
ginia tobacco depositions, and a Mississippi lawyer, Garver Green, managed 
depositions planned for half a dozen southern states. Once these depositions 


were completed, Longley would prepare and file the plea." 
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Investigator William Collman looked in vain for signs of Sapiro’s par- 
ticipation in the organization of the New York Dairymen’s League. “The 
Sapiro connection is not there,” he reported. “If Sapiro was identified, he 
must have kept under cover.” Because one of Sapiro’s sins, in the eyes of Dunn 
and the Independent, was that he craved publicity, to argue that he worked 
“under cover” would contradict the newspaper. Another field investigator, 
E. L. McColgin, suggested that they encourage Kentucky tobacco growers to 
sue to recover payments that the cooperative withheld from members. Simi- 
lar suits had been instituted in southern Virginia, though not against Sapiro’s 
organizations. McColgin hoped that growers’ suits would “put Sapiro on the 
defense . . . before the world in general.” Discrediting Sapiro was essential, 
McColgin wrote, because the tobacco cooperatives remained popular and well 
established despite the problems the Independent had publicized. “[T]he annoy- 
ing fact” of the pools’ ability to maintain good prices meant, in McColgin’s view, 
that “we cannot expect an uprising on our behalf in the spot where, seemingly, 
the best defense has been uncovered.” Black told Longley he thought the sug- 
gestion was “quite interesting,” and the Ford lawyers eventually approved it.” 

Discouraging dispatches arrived in Dearborn in fall 1925. C. E. Dempster of 
Portland, Oregon, found that Sapiro had “nothing to do with the wool organi- 
zation.” That finding tended to substantiate the declaration’s eighth count. Nor 
could Dempster document Sapiro’s role in organizing the Oregon milk produc- 
ers, so he faulted him for their collapse: “While Sapiro was not responsible for 
the Oregon Co-operative Dairymen’s League, he failed to supply a structure 
which would enable it to reach dry land.” Review of the hop story was equally 
grim: “Information from reliable sources indicates great distortion of facts 
in Dunn’s article.” William T. McCall, a cooperative official recruited to help 
the Ford investigation, had to conclude that Dunn “evidently shot wide of the 
mark on the hop article . . . [and] was out of line” on the wool article. Demp- 
ster informed his superiors that the hop cooperative did not use Sapiro’s crop 
contract, and he could find “no evidence in Oregon to substantiate assertions 
in [the hop] article.” 

The digging in Idaho turned up unexpected gems. By mid-1925, the Wash- 
ington Wheat Growers’ Association’s Spokane offices were deserted, so no one 
objected when assistant Seattle branch manager F. W. Donoghue rifled through 
abandoned files. Letters documenting Sapiro’s influence on the framing of the 
Washington and Idaho cooperative marketing statutes and the formation of 
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the wheat growers’ associations in both states “were dug out of a waste basket.” 
Donoghue pointed out, however, that state legislators would object ifthey knew 
the Ford organization had obtained their letters. McCall and Black directed 
Donoghue to verify the “off-color” reputations of the leaders of the wheat grow- 
ers’ sign-up campaign." 

The further Donoghue looked, however, the less he found. Following Black’s 
suggestions, he interviewed A. C. Adams, former secretary-treasurer of the 
Washington Wheat Growers’ Association, and Walter J. Robinson, one of its 
leading organizers. Dunn had not talked to them in preparing his article, nor 
did he visit any association office. Having done so, Donoghue relayed a less 
than rosy story of cooperative organizing in Montana, asserting that the orga- 
nizers used “misrepresentation and exaggeration” to sign growers up. Losses 
in 1924 led growers to breach their contracts in droves, and the association 
agreed to release them rather than sue. All the more reason to wonder, then, 
why Dunn had done so little legwork: “[I am] convinced that Mr. Morgan 
based his [wheat] article... more or less on hearsay.” A month later, Donoghue 
reported to Longley that he could find no trace of radical influence in either 
the hay or the wheat associations.” In short, the Pacific Northwest operation 
netted a bunch of salacious letters that might not be usable, no basis for link- 
ing cooperative officials to the Industrial Workers of the World (IWW) or the 
Non-Partisan League, and no proof for the wheat and hay stories. The Mon- 
tana wheat industry furnished an example of one non-Sapiro cooperative that 
lasted all of one season. 

McCall, who led opposition to Sapiro in the Idaho potato industry, helped 
build the Ford case in California. At Black’s request and at the DPC’s expense, 
he investigated the avocado, poultry, milk, and fruit growers’ organizations in 
Southern California, where witnesses all offered the same somewhat inaccurate 
report: “Sapiro had nothing to do with any of the Southern California organi- 
zations; in fact, very little in any part of California, and was losing prestige in 
organizations where he did have a part.” McCall and a coworker, W. H. Mey- 
erett, interviewed George Farrand, attorney for the California Fruit Growers’ 
Exchange and the California Walnut Growers’ Association, two of the state’s 
largest and oldest cooperatives. They found Farrand “non-communicative 
regarding Sapiro or his operations” but more willing to talk about the sub- 
ject of cooperative membership contracts. Farrand told Ford’s agents that the 


contract’s major features “are all principles that have been in the course of 
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development ever since cooperative marketing began to be practiced, and 
antedate by many years the time when Mr. Sapiro entered the cooperative 
marketing field.”"* 

McCall and W. T. Sherman dug into Sapiro’s California background, com- 
piling a lengthy dossier on his life, education, and career. They focused on his 
relationship with Harris Weinstock and his work with the California State 
Commission Market. They discovered that Sapiro had nothing to do with many 
of the California cooperatives they were investigating, especially in Northern 
California, where he was not well known outside of San Francisco and Stock- 
ton. They also found that some cooperatives that employed Sapiro were well 
satisfied with him and his work. Even the manager of the prune and apricot 
growers’ association, which had fared least well of Sapiro’s California orga- 
nizations, pointed out mistakes and errors in Dunn’s piece on his industry.” 

The news from Texas was no better, Collman conceded: “Evidence to show 
the control of cotton by an international ring of Jewish bankers is rather diffi- 
cult to obtain.” He wrote an equivocal review of Dunn’s cotton article: “Some 
of these statements may be proved, while others are not exactly in consonance 
with the facts as I encountered them.” He could corroborate that Otto Kahn 
held a dinner for Sapiro, as reported in the New York World on June 18, 1922, 
and the American Magazine in 1923; individuals named as Jews in the Indepen- 
dent were actually Jewish; and cooperatives controlled too small a proportion 
of the crop to control prices effectively. Collman could not prove that specula- 
tors ripped off cooperatives or that farmers were personally liable for coopera- 
tives’ debts. Still, Collman agreed that farmers were being exploited, if not in 
the industries he examined. 

Dempster worked especially hard to document Dunn’s allegation of the 
relationship between cooperation and radicalism in the Pacific Northwest. 
All of Dempster’s contacts in Oregon—from the state treasurer to the state 
labor commissioner, the president of Reed College, the head of the Portland 
“Red Squad,” the field officer of the lumbermen’s union, and the manager of a 
Sapiro-organized cooperative—categorically denied the presence of “IWWs, 
Communists or radicals” in the “organization or conducting of the business 
of any farm organizations.” Each of those witnesses denounced Dunn’s “three- 
pin theory” linking cooperation, communism, and IWW activity. The lumber 
union official who was to assist Dempster was unable to document the story: 


“In efforts to get as many producers as possible signed up,” Dempster reported, 


The Lawsuit 187 


“the organizers did use some strong arm methods. However these could not 
be linked up with radicalism. . . . I have been unable to get hold ofa single lead 
that would substantiate the Oregon part of the article.” Unwilling to surrender 
the three-pin theory, Black released Dempster from having to prove it: 


Upon reading the text of the “three-thumb-tack” statement in the above article you 
will note that, boiled down, it amounts to no more than a claim of coincidence with the 
reader being left to assume a tangible connection. Now we do not have to prove that there 
was such a connection. While we would prefer to prove more it would seem as if it will 
be enough to procure a basis for sworn testimony or proof in court that there were red 
activities where these Sapiro organizations were affected—merely the coincidence and 
not necessarily a connection. . . . It would seem as if there is little or no hope of prov- 
ing anything stronger than a coincidence because your report indicates that there was no 


“reds” allied with the Sapiro organizing forces.” 


Trial was set for February 1926, he was anxious to put together a body of proof, 
and he already knew that his theory could not be proved. Still, he would not 
acknowledge any weakness in Ford’s defense. 

Although the field investigations were yielding little to verify Dunn’s stories, 
slivers of good news did make it to Dearborn. Gray Silver, president of the Ameri- 
can Farm Bureau Federation (AFBF), was willing to state publicly that Sapiro 
had misrepresented the AFBF’s position when he testified to Congress as its legal 
counsel. The Independent’s ace in the hole remained Passonneau, who was will- 
ing to talk about what he viewed as Sapiro’s mean conduct in the tobacco, potato, 
and wheat industries. The Ford forces had already picked up another important 
ally in William McCall, general manager of the Idaho Producers’ Union. McCall 
prevented Sapiro from getting control of that organization several years earlier 
but could not attest to a larger “connection between Sapiro, Baruch, Meyer and 
[Albert] Lasker.” Like Passonneau, McCall was eager to help Ford and told Black 
he thought he could substantiate the three-pin theory in Idaho. Black instructed 
him to “spare no efforts” in getting the “bullet proof facts,” because the opposi- 
tion had formidable allies, too: “Sapiro’s recent tendency to align himself and his 
forces with Secretary [of Agriculture William A.] Jardine makes it imperative 
that we give him the knockout when this case comes to trial.””° 

McCall’s helpfulness was motivated by his own intense antisemitism and 
dislike of Sapiro. He collected information about the firm of Weyl and Zucker- 


man, which occasionally marketed crops for some Sapiro cooperatives and did 
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its banking with Jewish-owned institutions. McCall believed that Sapiro put 
a lien on the crops of the Colorado Potato Growers Exchange when it did not 
pay his fee promptly, although he had been told that that story was “malicious 
and absolutely false.” Sapiro wrote the Idaho cooperative marketing statute and 
helped to get it enacted, but McCall was convinced that “the Act could have 
been written just as well without [him].” Like the Independent staff, he shared 
Ford’s attitude toward Jews: “They tried to put Ford out of business, and he 
outgeneraled them. Personally, I do not blame Mr. Ford for his feelings toward 
them. The Jews now own the moving picture industry, the clothing industry, 
the railroads, the lumber and mining industries to quite a degree, and they are 
by far the biggest factor on the money market today.” McCall believed that the 
Independent had injured no one; indeed, it was Sapiro who “should be in the 
penitentiary, for he has duped the American farmer beyond belief.” He thought 
the Independent had done enough to substantiate the articles: “Many of the 
articles were investigated and found to be substantially correct, hence it was 
not considered necessary to investigate them all.””! 

Ford’s lawyers knew better. Middleton filed separate answers with the 
court for the DPC and Ford on July 21, 1925. The DPC’s plea stated simply that 
the newspaper intended to prove the truth of what it published. Six months 
later, after reviewing investigative reports, the lawyers filed amended pleas. 
McColgin summarized the field agents’ findings: despite their “well founded” 
beliefs, “nothing to support Dunn’s voiced suspicions have [sic] been brought 
forward.” Longley and Middleton were joined by Ward Choate, Longley’s for- 
mer law partner in Detroit, in addition to Stewart Hanley. Choate was already 
running depositions in Yakima, Washington, while Hanley was appearing at 
pretrial hearings in Detroit. The defense claimed that the plaintiff’s declara- 
tion erred in declaring only some words as libelous. The newspaper would 
prove at trial that it had “a plain right and duty... to publish . . . such com- 
ment upon current topics and events and upon the things done or omitted by 
men prominently before the public as were necessary or desirable for the good 
of the community.” The newspaper intended no malice toward the plaintiff. 
Rather, it documented the failures of Sapiro-style cooperation for the good of 
American farmers, and it would prove those failures at trial. The Ford attor- 
neys planned to use the tobacco, potato, wheat, cotton, and prune and apricot 


industries to document Sapiro’s fraudulent methods.” 
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Despite its brash tone, the plea broke no new ground. Pointing out that 
Sapiro was not a farmer, that he promoted cooperation to enrich himself, and 
that growers and producers suffered great losses did not refute the libel charges 
so much as reiterate them. The plea cited no case law and made only one legal 
argument—that the plaintiff’s declaration failed to state a cause of action cog- 
nizable in a federal district court.” It was a weak shot across the bow. 

New analyses from field attorneys in December 1925 did not invigorate 
the defense. A witness in Denver told Raymond Watson that Sapiro boasted 
of his access to Meyer and Baruch, sought to fire Erskine Myer as local coun- 
sel in Colorado, and initially permitted the potato exchange to set his fee. But 
the Denver informant “was seriously handicapped” by the discovery that the 
exchange officers and board were made up almost entirely of “Sapiro men” who 
“will not appear to testify except by subpoena.” With trial looming on Janu- 
ary 15, 1926, Longley and Middleton decided to seek expert help. They easily 
obtained Ernest Liebold’s approval and quickly settled on the hired gun who 
they thought should take charge of the case. In fact, the name came straight 
from Ford himself.” 

In early December, Longley asked the company’s D.C.-based attorney, 
F. Hunter Creech, to contact James A. Reed, senior U.S. senator from Mis- 
souri. Reed maintained his busy and remunerative corporate law practice out 
of Kansas City while serving in the Senate; by 1925, he was well into his third 
and final term. He had been a strong contender for the Democratic presidential 
nomination in 1924 and was rumored to be interested in running again in 1928. 
Creech relayed to Longley that Reed was “perfectly willing to enter the case” 
even though he recognized that “this is a fight between the Jews and Mr. Ford.” 
Longley appeared in Reed’s Senate office on December 15. Reed explained to 
Longley “that it would require a great sacrifice on my part to undertake the 
work, and that I would have to have a large compensation.” Unfazed, Longley 
replied that “there would be no trouble about that matter,” and he promptly 
arranged for Reed to speak with Ford in Detroit on December 19. After that 
meeting, where the two “did not discuss the matter of fees at all,” Reed returned 
to the Detroit Athletic Club, where Longley installed him in luxurious accom- 
modations. There, Reed presented his terms for representing Ford: “[A] retainer 
of $100,000.00 was to be paid, and . . . for services in the case I would charge 
$200.00 per day.” Longley “wanted [Reed] in the case” but needed Ford to 
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6.1. Senator James A. Reed (Library of Congress, Wilson Papers, Manuscript 
Division, LC-USZ62-62863). 


approve the fee arrangement personally. The lawyers discussed the merits of 
the case, “particularly the condition of the pleadings,” and the need to get a 
continuance for the January trial date. Longley had only begun to organize the 
taking of depositions at this point; he had attorneys lined up in three states and 
thought it would be necessary to do likewise in five or six more states. Reed 


departed Detroit for Kansas City on December 20 on the understanding that 
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after a final conference with Ford, Longley would wire him a final approval 
of their arrangement.” Everyone involved kept the meetings out of the press. 

In retaining Senator Reed, Ford chose one of the nation’s highest-profile 
trial attorneys. At the time, elected officials generally continued practicing their 
professions after taking office; there were no ethics rules to prohibit them from 
doing so. Reed instantly brought a commanding presence and an imposing 
personality to the defense. At sixty-four, he was movie-star handsome, sport- 
ing a stately Greek profile and a shock of thick white hair. His stentorian Senate 
speeches earned him the nickname “Silver-Tongued Orator”; he opposed the 
League of Nations and was a staunch economic conservative. Reed’s principled 
stands against public corruption earned H. L. Mencken’s lavish approval when 
he retired from the Senate in 1929. His politics were decidedly idiosyncratic: 
although he opposed child labor laws and the Nineteenth Amendment, he 
also condemned the Klan and Prohibition. His public denunciation of anti- 
semitism and a 1916 speech in which he noted the indebtedness of Gentiles to 
Jews for Christianity, the preservation of learning, and other contributions 
to world culture probably did much to recommend him as the ideal public 
face of Ford’s defense. It may also have been more than coincidence that Reed 
owned a summer home in northern Michigan.” In any case, Ford and Liebold 
unhesitatingly approved Reed’s retainer and fees. Once Longley persuaded his 
clients that the case could not be won without a lawyer of Reed’s caliber, Ford 


and Liebold were willing to spend what it took to get him. 


The hire of Reed prized star power over legal expertise. Reed had no reputation 
in libel law, but he was a masterful litigation strategist. He immediately recog- 
nized that Longley had been right to delay trial at every turn. Dragging out the 
proceedings had been a common device in American libel trials since the late 
nineteenth century. Both Longley and Reed knew that libel law gave defendants 
advantages that they needed to exploit while they developed their defenses. After 
Reed left Detroit, Longley filed a motion for continuance, and Chief District 
Judge Arthur Tuttle again delayed the trial, this time until March 1926.” 

Reed then asked Longley for an analysis of Michigan libel law, together 
with McCall’s report on Idaho, Barnet’s memo on Kentucky, copies of Sapiro’s 
speeches, and the defense’s pleadings filed to date. When Reed got his hands on 
the declaration, he drafted a list of what he thought the defense could prove, 
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summarizing what Longley’s foot soldiers had gathered since April. Reed’s 
notes showed he thought both sides had already made mistakes. The plain- 
tiff’s “subpoena [was] too broad,” and he would keep as many documents out 
of the plaintiff’s hands as he could. “Ford’s object to protect the farmers,” Reed 
thought, competed with “Ford’s antagonism to the Jews.” Because the “plead- 
ings do charge Jewish conspiracy,” the defense would have to prove the fact of 
a conspiracy. But “don’t say we will produce evidence to sustain every charge,” 
Reed strategized, because the presiding judge would hold them to that promise 
at trial. Most important, Reed decided, “[we] don’t want him to establish the 
matter but to harass and impoverish the plaintiff.” He planned to make the 
discovery process so difficult and expensive for Sapiro that in the end, like so 
many others who attempted to bring Ford before a judge, he would give up in 
frustration.” Until he could force Sapiro to that point, Reed would make the 
search for evidence as comprehensive as possible. 

In obtaining a continuance, the defense gave the plaintiff additional time to 
prepare as well. Reed had barely begun to organize his partners and coordinate 
with Longley when the Independent caught wind of an alarming development. 
Gallagher served Harry Dunn with a subpoena to take his deposition in San 
Francisco on January 25, 1926. Worried at least as much about his own liability 
as the Independent’s, Dunn sought to make his deposition the concern of Ford’s 
lawyers: “It seems to me that the Independent should have legal representation 
at this hearing,” he told Longley anxiously, “and [I] wish you would advise me 
what steps to take as soon as you can.” Dunn also voiced his fear that Sapiro 
would soon sue him. Longley assured him that he would send “a representa- 
tive,” but the Ford legal team intended to delay Dunn’s testimony “until we can 
prepare our California case for the taking of depositions in our own behalf.” 
Longley also offered Dunn some comforting advice: 


I see no reason why it is so inadvisable for you to appear as a witness in this suit. Of 
course there were mistakes made in the articles. There was also a whole lot of truth told. 
I doubt however, whether you more than touched upon the whole evil of the situation. 
We have found things since in our investigations in this case which are hardly believ- 
able. This case will not go against us whatever lesser and minor mistakes may have been 


made in the original publication. 


Longley remained confident about the defense’s prospects. He knew they lacked 
evidence to prove the hops story. Still, he “doubt[ed] very much whether they 
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will get very far with it when the whole truth is told.” As for the prospect of a 


lawsuit against Dunn, Longley dismissed that concern: 


When we get through with [Sapiro] he will be so thoroughly sick of law suits that I am 
sure he will not waste further time in attempting to justify something that is impossible 
of justification. Don't forget this; that you exposed a collosal [sic] fraud. Further, that 
fraud was well covered up with legal fog and a cloak of legality completely surrounds it. 
Nevertheless, the fraud is there, legal or illegal, and I am sure now that we can prove it 


beyond any possible shadow of doubt.” 


Although Longley had not agreed to represent him, Dunn felt “deeply 
indebted to you for your letter of January 18 . . . [which] cleared up several 
matters which have not been plain to me.” He also asked if his correspondence 
with the Independent might be “exempted” from the records subpoenaed by 
the plaintiff and whether Longley could get his deposition moved to Michigan, 
“where your attorneys could be present.” His biggest concern, he told Longley, 
was whether Ford’s staff blamed him for exposing them to the lawsuit “without 
due cause” by “ventur[ing] too far in my stories.” He was eager to justify his 
methods to a sympathetic ear and shift the burden of substantiating his stories 
to “those who have been deceived and defrauded by this scheme of co-operative 
marketing which we exposed.” He did not say so directly, but he hoped that the 
Ford organization’s legal umbrella would cover him as well.*° 

On that key issue, Longley was noncommittal. He saw Dunn as the defense’s 
“weakest point” and recognized that subpoenaing him would help the plain- 
tiff. Longley recognized that Sapiro “never had anything to do with [the hops] 
organization” and that “Dunn manufactured the thing out of a blue sky.” The 
wisest thing they could do was to keep Dunn away from opposing counsel for 
as long as possible: “The real dangerous situation is the taking of Dunn’s testi- 
mony,” Longley told Reed. “What he will testify to I am absolutely unable to say. 
My judgment of the man is that he is a rather unstable sort of an individual; he 
will not stay placed. I have the impression that at times he changes his ideas to 
suit his convenience rather than because of his sincere belief.” Longley wrote 
to Dunn to determine “what sort of a story he will tell.” Such an important 
conversation might warrant Reed’s presence. To prepare Dunn properly, give 
Reed time to participate in that process, and line up the rest of their California 
witnesses, Longley postponed all depositions planned for that state, including 
Dunn’s, until the summer. The delay gave him time to send Ward Choate from 
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Washington State, where he was investigating the wheat industry, to interview 
Dunn in person. Choate’s preparation led the Ford lawyers to gain confidence 
that they could rehabilitate the plaintiff’s single most critical witness in time 
for trial. That event, too, had been postponed; in response to another motion 
from Longley and Reed, Judge Tuttle set trial for September 14.*! 

The new trial date freed Longley and Reed to plan depositions to their lik- 
ing in 1926. By late winter, the DPC staff made a full outline of Sapiro’s coop- 
erative work and collected all of Dunn’s correspondence with the Independent 
for Longley. Depositions were set for Kentucky, Oregon, Idaho, Washington 
State, Minnesota, Colorado, Kansas, Maine, and Texas between March and 
August 1926. The punishing schedule forced Gallagher to play catch-up; instead 
of scheduling his own depositions, he was obliged to attend the defendant’s 
to cross-examine witnesses. Sapiro brought in extra lawyers to help with the 
workload. Robert S. Marx (“a Jewish gentleman,” Ward Choate commented) left 
a seat on the probate court in Cincinnati to join Sapiro’s team. Another assis- 
tant counsel, William Lynch, was a junior partner in Sapiro’s Chicago office.” 

Relations between the two sides quickly grew heated. Early on, the defense 
attorneys asked Gallagher to adjust his deposition schedule to accommodate 
theirs. An impolitic exchange between Choate and Gallagher at one deposition 
led Choate to skip a motion hearing in Detroit in March. Defense attorneys 
then began to insist that if Gallagher wanted to depose Ford’s witnesses for 
his own purposes, he had to do so separately, which “more clearly defines our 
rights in cross-examination,” Longley pointed out. This procedural maneu- 
ver, Choate thought, would make it more difficult for Gallagher “to prove 
the inaccuracies of the articles, outside of the alleged libelous statements.” 
As Gallagher enlarged the scope of the libels during the discovery period, 
the defense was secretly preparing an amended plea in which it would nar- 
row its burden of proof, eventually “get[ting] it down to what has actually 
been proved.”* 

In February 1926, Aaron Sapiro delivered a speech in Charlotte, North Car- 
olina, about the lawsuit and its effect on his work. Speaking in a synagogue, 
Sapiro declared that cooperation was “farmers’ salvation,” but he doubted he 
would see its greatest accomplishments: “Ford’s attack hurt him, he said, . . . but 
the movement will live. Local men will equip themselves to lead, he said, and 
take the place of present leaders.” He urged local business leaders to continue 


to support cooperative marketing, because it was “bound to move to a better 
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basis” once the Ford dispute ended. In Dearborn, Liebold shared this “recent 
public utterance of Aaron Sapiro” with Longley.” 

In addition to staying on the alert for press coverage of Sapiro, Ford’s team 
monitored the tone and balance of stories about the suit. When Ford attorneys 
appeared in Western states to take depositions, local newspapers took note. In 
Spokane, the press deemed it newsworthy that Ford’s attorneys subpoenaed seven 
city residents, overcoming the initial reluctance of the federal court to issue the 
summonses. Other witnesses included prominent organizers and officials of 
the Washington Wheat Growers’ Association, hay and grain buyers, state offi- 
cials, and the publishers of local agricultural publications. “Considerable law 
is involved in the case,” Ward Choate told the Spokane Daily Chronicle, “and 
the outcome was not definitely in sight.” Choate also argued that “Ford was 
not opposed to farmers’ cooperative movements but was attacking Sapiro.” To 
drive a wedge between Sapiro and the cooperative movement, Choate brought 
McCall, Idaho’s most prominent cooperative organizer, to Seattle.” 

Two months later in Portland, the press coverage was sympathetic not only 
to cooperatives but also to the relatively disadvantaged position of the plaintiff 
in the Sapiro v. Ford libel suit. The Morning Oregonian summarized the extent 
of the defense’s discovery efforts to date; although the full schedule of hear- 
ings had not been announced, “it is known that no expense is being spared to 
obtain testimony in all sections of the country.” That expense, the paper pointed 
out, was being borne by each party: “The only costs that will be considered by 
the court in awarding a verdict will be those involved in the actual trial of the 
case, for which reason the expense of taking depositions in all of these states 
must be borne by each litigant.” Ford’s people blamed Sapiro for the failure of 
three cooperatives: the Oregon Growers’ Cooperative Association, the Pacific 
Co-operative Poultry Producers’ Association, and the Oregon Co-operative 
Dairymen’s League. Here, too, the Oregonian told another side of the story. 
According to the former president of the defunct dairy league, “The failure of 
the league, which was reorganized in 1920 by Sapiro, and similar organizations 
was due to the post-war depression period.” 

Meanwhile, McCall and Sherman continued to follow leads in California and 
Oregon, trying to document Sapiro’s break with the prune and apricot grow- 
ers and verify Dunn’s story on the bean growers at Lompoc, in Santa Barbara 
County. They learned that the president of the Walnut Growers Exchange was 
willing to testify for Ford, but they also reconfirmed that Sapiro had nothing 
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to do with organizing Sun-Maid or writing its crop contract. The prune and 
apricot growers copied the raisin contract when they organized in 1917, and 
Sapiro revised that contract at their request a few years later. But Dunn had 
erred in claiming that Sapiro originated both contracts, and after March 1926 
the Ford team knew it could not prove otherwise. Still, McCall wondered when 
the attorneys would show up in California to begin taking depositions and nail 
down other salient points in those articles.*” 

The California situation proved difficult for the Ford attorneys to pin 
down. Farmers and cooperative officials there, as in Oregon, were unwilling to 
blame Sapiro for the failure of marketing organizations. They were decidedly 
reluctant to excuse Dunn’s mistakes and omissions for Henry Ford’s benefit. 
The vice president of the prune and apricot growers’ association, whose col- 
lapse had been the subject of a scathing Dunn article, refused to be deposed. 
Losing “one of our best prospective witnesses in Southern California,” was a 
blow, McCall lamented, but he hoped to find individuals from other associa- 
tions who would attest that “Sapiro must have known his plan was not work- 
ing well when he left California and started out to put his plan over in other 
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states as the ‘California plan.” He fell short there as well; those who agreed to 
go on record “do not care to attack the Sapiro plan in their testimony,” McCall 
explained, “but will show in detail just what the right plan is, and then it will 
be easy for us to show by argument the differences between the Sapiro plan and 
the successful plan here.” Even these witnesses agreed, however, that when it 
came to the tomato growers and the California vegetable growers, “Mr. Dunn 
was somewhat in error.”** 

During the first half of 1926, Dunn remained the defense’s greatest liabil- 
ity. Longley wanted to prevent Dunn’s deposition from being taken for as long 
as possible, as late as the trial itself. Longley thought that if Dunn had done 
his job properly, defending the case would have been easy, because he believed 
what Dunn wrote was fundamentally right. The Ford team saw it as their job 
to work around his infelicitous failure to take notes. In Seattle, W. A. Simonds 
was convinced that Dunn had not even begun to uncover Sapiro’s bad motives 
and results. “In spite of numerous discrepancies which crept into Mr. Morgan’s 
articles, there is an abundance of material to damn Mr. Sapiro in this section 
a large part of which was not uncovered by Mr. Dunn. Those activities which 
were not mentioned in the articles which you printed seem to us to be more 
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flagrant than those described. 
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Longley knew that argument would not be legally sufficient, so he searched 
for precedent that would excuse Dunn’s lack of substantiation and reliance on 
rumor. One case enabled them to mitigate libel damage claims by showing that 
the Independent’s stories did little more than restate commonly known local 
facts. Another permitted a defendant to relate the alleged libel to common rumor 
that he believed to be true. Longley asked Choate to base their defense on these 
two precedents. After interviewing Dunn, Choate even argued that he could 
be rehabilitated as a witness: “[J. G.] Bruce and I, also Simonds, are very much 
impressed with his statement. It is clear, definite, and as far as my knowledge 
goes from the testimony I have taken is the substantial truth obtained from 
reliable sources. He really surprised me with his memory of names, figures, 
places etc. Personally Iam very much encouraged on that phase of the case and 
I do not think we need to worry as much about this as we have.”° 

Other legal experts did not share that optimism. A San Francisco attorney 
who had been enlisted to help the defense thought their prospects so grim that 
he suggested they settle the case. Knowing Ford would not consider it, Longley 
urged his co-counsel to remain focused on the task at hand: “I wonder whether 
we can’t get a little help from you. I am just a bit afraid that you do not fully 
understand the situation. . .. We wouldn’t adjust this case if we could get out 
of it by paying them fifteen cents. It just can’t be done, so there is no use even 
thinking of such a thing.” Longley promptly instructed Middleton to begin 
contempt proceedings in California to “get some sharply defined definition of 
the situation in taking testimony in California”—in short, to push Gallagher 
to commit to a firm schedule for the summer.” 

The two sides dueled across the witness table all summer long, filing tran- 
scripts with the court from Kentucky, Washington, and a half dozen other states 
in June and July. The Senate session kept Reed in Washington, D.C., for much 
of the spring and early summer. In May, Longley updated Reed on the progress 
of the attorneys taking depositions on the West Coast, which he expected to be 
finished in June. Still to be deposed were witnesses in Texas, Oklahoma, New 
York, New Jersey, Kansas, and Maine; Creech also had four more states in the 
South to cover. Longley confided, “it is going to be utterly impossible to take all 
of this testimony before September 14th unless we can take it at more than one 
place at a time.” Gallagher had agreed “in certain instances” to a speeded-up 
schedule, and Longley wanted “to force him to come through on this.” Word 


soon reached Detroit that Judge Marx was representing Sapiro at depositions 
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in the western states, and Choate promptly informed Reed’s partner Richard 
Higgins that in view of Gallagher’s stated willingness to proceed and Marx’s 
formal entry into the case, “we can ask and insist that [Gallagher] take depo- 
sitions in two places at once.” 

That hardball tactic still did not enable the Ford lawyers to meet their 
court-imposed deadlines. By June, they realized they would not complete their 
depositions by August 15. With trial scheduled for September 14, Longley and 
Reed scrambled to arrange a conference in Detroit or Kansas City as the Sen- 
ate session dragged into late June. Gallagher scheduled a motion hearing that 
threw off depositions and subpoena dates, and Longley complained that “the 
other side [is] obstructing progress of California testimony.” In preparation for 
trial, Choate was amassing copies of every Sapiro speech the DPC had on file, 
together with witness testimony “as to what he said” on other undocumented 
occasions, to aid Senator Reed in preparing his cross-examination of Sapiro. 
By June 24, Reed was still unable to leave the Senate, but he informed Longley 
that if his absence from a conference meant “that Mr. Ford’s interests will be 
jeopardized, I will be there June 24 regardless of my engagements here.” That 
heroic gesture proved unnecessary. The Ford lawyers did not finish their depo- 
sitions by June 24, and when the Senate adjourned for the traditional July 4 
recess, Reed was free to return to Kansas City for the summer. From there and 
occasionally from Chicago he staged a series of meetings with Longley and the 
other lawyers in preparation for an August showdown in Detroit. The group 
resolved to slow the litigation further and throw the blame for the sluggish pace 
onto the plaintiff and his lawyers. 

In mid-July, Longley instructed Middleton to prepare an affidavit accusing 
Gallagher of causing undue delay in the depositions. Longley told Middleton 
to document “obstruction tactics of other side; also, all delays due to taking 
testimony of witnesses for plaintiff; also, all other facts upon which we may 
base motion for continuance, including schedule giving dates and places where 
depositions have been taken either on behalf of plaintiffs [sic—there was only 
one plaintiff] or defendants, and explaining fully all delays of any kind that 
occurred in connection with depositions.” The Ford lawyers bore Gallagher 
no personal ill will; like many of them, Gallagher was a Detroiter. They did 
not like William S. Lynch, Sapiro’s Chicago partner; they did not care at all for 
Milton Sapiro, Aaron’s younger brother who appeared at some of the Califor- 


nia depositions; and they thoroughly detested Robert Marx, whom Middleton 
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described as “nasty” and “cheap.” Blaming the other side for obstruction and 
delay did not buy the defense more time. In late July, Reed went to Detroit, where 
he and Longley filed their third request for continuance. Reed also instructed 
that depositions in California and Kentucky should proceed “immediately” 
and that attorneys in Kentucky should “clear up situation there so that we will 
either get the testimony or know we are not going to get it.” 

On July 22, Reed and Longley formally appeared before Chief Judge Tuttle. 
After a short hearing, the judge and lawyers moved to chambers for a private 
conference. Tuttle declared that the ruling was completely at his discretion 
and not subject to appeal. If the defendants would agree to certain conditions, 
however, he would grant the motion. The conditions, which Tuttle had writ- 
ten out himself, specified a trial no later than March 14, 1927, and no further 
continuances in the case. Further, Ford was to accept his witness subpoena by 
September 14, 1926, and pay Sapiro’s attorneys $100 per day for each day spent 
taking depositions, even if they were subsequently canceled.“ 

Following the hearing, Reed returned to Chicago for the weekend and waited 
for word from Longley. The next day, Longley and Choate drove to Tuttle’s farm 
near Lansing, about 120 miles from Detroit, to meet with the judge. Finding him 
not at home, they tried his sister’s residence, his summer home on a nearby lake, 
and the county bank where he served as a director. They could discover “noth- 
ing of his whereabouts” and were obliged to wait until he appeared at chambers 
on Monday morning. When the judge arrived, he made it clear to Longley that 
their Thursday meeting had gone badly: “He immediately launched into a bit- 
ter complaint over the treatment we had given him Thursday. He stated that 
he had never been treated so in his life. He claimed that [Reed] had spit in his 
waste basket, in his spitoon [sic] and on his rug. He stated that he was not one 
who should be compelled to clean up tobacco juice after Henry Ford’s lawyers. 
He stated that there was an atmosphere in this case which he had never had 
in any other case [and t]hat he could not understand the treatment that had 
been accorded him.” Judge Tuttle informed Longley that he saw no reason for 
Henry Ford to evade acceptance of a witness subpoena and that if Ford wanted 
a continuance he had to agree to testify. Longley demurred: “I told him that 
I could not bind Henry Ford to any of the conditions without first consulting 
with him.” Tuttle was not mollified: “He stated whether I could bind him or 
not, he, Judge Tuttle, could, and that he thought it was a good thing for the 


community that there was someone in the community who could bind one 
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of Henry Ford’s financial standing.” To prove to Ford’s lawyers that the plain- 
tiff would not put Ford’s personal beliefs on trial, Tuttle telephoned William 
Gallagher, who repeated what he had already told the judge: he planned to 
ask Ford to testify only about his connections to the DPC and “to make him 
responsible . . . in the event a verdict was rendered for the plaintiff.” Longley 
suggested that a surety bond could secure Ford’s liability in case of a judgment 
against him, but Gallagher declined to release Ford from testifying without 
first getting Sapiro’s approval.’* The Ford lawyers were doing everything they 
could to free Ford from the burden of testifying, whereas the judge was doing 
everything he could to ensure that Ford would have to appear. 

Tuttle regarded the case as a personal humiliation and a threat to his judi- 
cial authority. He told Longley that he “had suffered a great deal of embar- 
rassment throughout the case... [and] that he had never had so much trouble 
with any litigation.” Longley delicately suggested that the judge might prefer 
to step aside and let “someone else try the case.” Incensed, Tuttle said he “had 
expected such a suggestion” from the defense, but he would rule on the con- 
tinuance nonetheless. “He stated voluntarily, that he would only withdraw as 
Judge in the case when we filed an affidavit [of prejudice against him].” In saying 
so, he all but invited Ford’s attorneys to do just that. Having reached its nadir, 
the meeting ended on more civil terms. Tuttle assured Longley that “justice 
would be done;” Longley sportingly agreed. Tuttle noted that if he presided 
at trial, “there would be no heckling by the other side in their examination of 
[Ford]. He further stated that what had accured [sic] in the Tribune suit would 
not occur in this case.” 

Tuttle may have been trying to maintain cordial relations with the lawyers 
and reestablish his judicial composure, but Reed wasn’t buying it. The senator 
swiftly resolved not to try the case with Tuttle on the bench. He directed Long- 
ley to obtain Ford’s signature on an affidavit of prejudice against Tuttle and file 
it immediately. Longley did so on July 30, after warning Watson in Kansas City 
that they were “having great difficulty in matter of continuance” and might be 
“forced to trial in September.” Ford’s affidavit charged that Judge Tuttle was 
biased against him because of his wealth. Under the judge’s conditions, Ford 
would have to pay Sapiro’s attorneys some $15,000 to obtain the continuance. 
At the July 22 conference, Tuttle said “he realized this, but that Henry Ford... 
could afford to spend so much money in any case that he has in court, that 


no poor man could successfully try a case against him... . [I]f the case were 


The Lawsuit 201 


continued, the said Ford, because of his great wealth, could drag the case along 
in court for years and wear out and bankrupt his adversary, and that the court 
in the exercise of its discretion, had a right to take into consideration these 
facts.” Tuttle’s answer was to instruct Gallagher to prepare an order denying the 
continuance, setting the trial for September 14, and relaxing the rules govern- 
ing the submission of Ford’s amended plea. Tuttle signed the order on July 30.8 

Tuttle then had to step aside as trial judge and recuse himself from rul- 
ing on a new motion for continuance that the defendants filed August 3. This 
motion amplified the defense’s earlier pleas for more time with an attack on 
Robert Marx, accusing him of “an attitude of obstruction, abuse, and delay.” 
But Tuttle did what he could to inconvenience the defense. He refused to tell 
Longley who the new trial judge would be and “directed [him] in very strong 
terms to stay away from Judge Denison,” whom he called in to rule on the con- 
tinuance. Reed found those instructions “wholly indefensible” and believed 
that Tuttle was improperly trying to exercise authority over the case after his 
withdrawal: “The moment affidavit of disqualification is filed the Judge in my 
opinion is deprived of jurisdiction to do anything except transmit notice to the 
presiding judge[;] any attempt on his part to interfere further is I think highly 
improper.” In Reed’s view, he and Longley acted simply “to preserve the legal 
rights” of their client.” 

Their dedication to Ford’s “legal rights” caused Judge Tuttle no small 
irritation. At the height of summer, finding a substitute judge in the federal 
circuit to hear the motion for continuance on short notice proved difficult. 
Telegrams went out to federal court houses in western and northern Michigan 
and Ohio. Nearly everyone Tuttle asked to sit was impossible to reach; Judge 
David Westenhaver, still on the bench in Cleveland, declined because he was 
about to take his “only chance of vacation.” The Detroit press sniffed out the 
story, too, asking Reed to confirm the filing of Ford’s affidavit of prejudice on 
July 30. Anxious to avoid even greater spectacle, Tuttle finally secured the par- 
ticipation of Judge Benson W. Hough of Columbus, Ohio, and set the motion 
hearing for August 9.°° 

The August 9 hearing was just as contested and angry as the July 22 confer- 
ence. Reed asked Judge Hough to set a new trial date after March 4, 1927, the 
end of the coming session of Congress, “so as not to interfere with his legis- 
lative work.” According to the Detroit Free Press, Gallagher “charged that the 


Ford millions were being used to starve his client into dropping the case, by 


202 LITIGANTS AND LOSERS 


use of the continuous delays and heavy traveling expenses necessary to the 
taking of depositions throughout the United States.” He produced affidavits 
showing that Ford attorneys were instigating nuisance lawsuits against Sapiro: 
“[A] Washington correspondent of the Ford magazine had approached a law- 
yer of Richmond, Va., and tried to induce him to name Sapiro as one of the 
defendants in a case in which the lawyer was suing for the recovery of alleged 
‘stolen profits’ of a tobacco firm.” The affidavit accused the Ford representa- 
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tive of aspiring to give Sapiro a “‘black eye’ in the libel case against Ford” and 
promising the Virginia lawyer Reed’s assistance in the tobacco case. Senator 
Reed rose to his feet to demand proof of his involvement. Gallagher admitted 
he had none; his point was to show “how the time granted Ford’s lawyers for 
a continuance of the libel case was being used to ‘persecute and harass’ Sapiro 
instead of gathering evidence.” Gallagher then dropped another bombshell. 
He was willing to drop all libel charges in the suit except for the allegation 
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that “Mr. Sapiro is trying to communize the American child, so that when he 
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grows up he will be ripe for Bolshevik doctrine and activity.” Interestingly, 
Sapiro was ready to forgo antisemitism and conspiracy as explicit libel charges, 
maybe to avoid additional depositions. He and Gallagher may have been bet- 
ting that those published smears would come up implicitly in any discussion of 
Bolshevism. Reed did not take the bait, however, and Hough listened to seven 
hours of “argument, wrangling, and considerable personal bickering” before 
halting the proceedings. He then gave the lawyers until the following morning 
to agree on a new trial date and produce an order for him to sign, or he would 
fix “the time, date, place, and method of taking the depositions and fix the 
trial date without taking into consideration the convenience of either side.”*! 
Thus goaded, Gallagher, Marx, Reed, Longley, Watson, Choate, and Hig- 
gins hastily drew up Hough’s order. It granted the continuance until March 7, 
1927, and set out an intricate deposition schedule for September through Janu- 
ary. Depositions were to be submitted to the court by March 1; each side would 
give the other three days’ notice plus “the usual and ordinary” rail travel time 
from Detroit. Finally, the order pledged, “The friendly co-operation of opposing 
counsel will be expected in order to facilitate the taking of depositions and for 
the elimination of lost motion in connection therewith.” The defendants had 
until February 1 to file their amended plea. Hough signed the order, believing, 
as he told Judge Tuttle, that “a good deal of territory had not [yet] been covered 
in the taking of depositions.” But Hough felt certain that the constraints of the 
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new schedule would “serve as a controlling reason why further continuance 
should not be granted.” Reed got nearly everything he wanted from the entire 
encounter: more time and, just as important, a more pliant judge. 

Ford’s lawyers had every reason to be satisfied with the results of the August 9 
hearing, but their client felt otherwise. Within the month, Ford received a notice 
from the federal clerk of courts that the trial had been continued and his wit- 
ness subpoena remained in effect. This unpleasant matter was Liebold’s to deal 
with; he informed the court that Ford had never received a subpoena. It was no 
longer possible for Liebold to maintain that Ford had not been served, however. 
Longley sent Liebold a San Francisco newspaper clipping that recounted a let- 
ter from Janet Sapiro to her parents in Stockton, describing exactly how Ford 
was presented with legal papers: 


[A] detective secured a newspaper reporter’s badge and got himself admitted to an 
aviation field where Mr. Ford was witnessing some flights by Ford airplanes. The detec- 
tive approached Mr. Ford and before guards could interfere served the subpoena upon 
the much sought manufacturer. “Mrs. Sapiro writes that the body-guards of Mr. Ford 
started to whip the detective, but that others came to the rescue of the officer. The serv- 
ing of the subpoena was the fruit of an eight-month effort and Ford was furious and 
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tore up the paper, says the letter. 


As of September 1926, Ford was legally bound to appear at trial, when it was 


finally gaveled into session. 


The defense spent its hard-won extra six months running Sapiro’s lawyers all 
over the country. The Ford lawyers also lined up the testimony of dozens of 
pivotal witnesses who they believed would be crucial to exposing Sapiro’s true 
personality and methods as a cooperative organizer and attorney. Three of the 
most important were Joseph Passonneau, former tobacco organizer and then 
Colorado state director of markets; Charles E. Bassett, former head of the U.S. 
Department of Agriculture’s Office of Markets; and Sidney Rubinow, coopera- 
tive organizer in Maine and Minnesota. All three worked with Sapiro at vari- 
ous stages in the cooperative movement and then became disaffected with him. 
In each instance, the Ford team saw parallels with the Sapiro-Weinstock con- 
tretemps. As the Ford lawyers discovered, however, it would take more than a 


common dislike of Sapiro to get these witnesses to produce factually consistent, 
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logically compelling stories about Sapiro’s professional misconduct. Much as 
Harry Dunn did, Passonneau, Bassett, and Rubinow required considerable time 
and resources from the Ford defense team before they could be certified ready 
for the witness stand. 

Passonneau’s biggest liability as a defense witness was that he impeached 
Dunn’s credibility. Dunn interviewed Passonneau in Denver during his swing 
across the country in 1924 and used Passonneau’s information as the basis 
of his stories. Yet Passonneau, Sapiro’s “bitterest enemy,” could contribute a 
firsthand account of behavior and work practices that corroborated the Inde- 
pendent’s criticism. In late 1924, Passonneau told Fred Black, “I believe that the 
unfortunate thing about your articles . . . has been that they contained enough 
untruths to make them generally more or less uneffective [sic] because so many 
farmers reading them would doubtlessly be impressed with the thought that 
the Dearborn Independent was against cooperative marketing, and for that rea- 
son should be expected to abuse Mr. Sapiro.” Black minced no words in telling 
Longley what Passonneau thought of Dunn’s reporting: “Dunn admitted that 
he was disregarding the facts.”** 

Passonneau certainly had his own version of the story to tell and an agenda 
to serve as he did so. Wanting to see Sapiro thoroughly discredited without 
damaging the cooperative movement, Passonneau gave Black a detailed account 
of Sapiro’s work in the Kentucky tobacco industry from Sapiro’s appearance 
on the scene until Passonneau left for Colorado in July 1923. That November, 
Passonneau wrote a damning indictment of Sapiro in a letter to Illinois’s Gov- 
ernor Lowden. In it, Passonneau accused Sapiro of obtaining a $30,000 fee from 
the Dark Tobacco Growers’ Association by falsifying the minutes of its board 
meeting, hiring unqualified individuals at inflated salaries for jobs with both 
tobacco associations in Kentucky, and other misdeeds. In January 1923, while 
both still worked for the tobacco associations, Passonneau and Sapiro had 
an angry confrontation. Challenged by Passonneau, Sapiro repeatedly called 
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him a “‘liar.”” Passonneau responded by punching Sapiro in the face. A few 
weeks later, Robert Bingham, a Sapiro ally, discharged Passonneau from his 
job with the dark-tobacco growers on the grounds that he was not perform- 
ing his duties.” 

Passonneau insisted that he was not bitter toward Sapiro for his dis- 
missal, but he retaliated by releasing the Lowden letter to the press. It landed 


explosively in the midst of the AFBF’s highly contentious December 1923 
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meeting, at which Sapiro and Peteet tendered their resignations and their 
enemy, J. W. Coverdale, was reelected president. The letter also had a paralyzing 
effect on the agricultural conference Governor Frank Lowden was then con- 
ducting with several Sapiro allies to study wheat marketing. Passonneau also 
placed confidential information with a commercial packers’ trade publication, 
baiting Sapiro into yet another libel lawsuit, this one in Canada." When Harry 
Dunn visited Colorado in 1924, trolling for damaging information, Passonneau 
was only too happy to talk. 

Passonneau made no secret of his objections to Sapiro’s “methods” and 
“ethics.” Yet even as he disavowed personal animus, antisemitic bias shone 
through: “I have never held it against Mr. Sapiro that he was a Jew. It is not his 
fault that he was born a Jew, and having been born a Jew, I assume that it is not 
his fault that his foremost sin in life is to get money and the manner in which 
he gets it should be given only second consideration.” Passonneau believed that 
Sapiro’s “chief interest in cooperative marketing is that of bleeding the farm- 
ers as completely as he is able.” For the Ford people, that professional opinion 
would overcome his shortcomings. Watson was “convinced that he will make 
us a very favorable witness. In fact, I doubt if his cross-examination will detract 
much from the value of his testimony in chief.” Longley needed no persuading: 
“Passonneau’s testimony will be a wonderful help to the defense. I know of no 
other man who could do as much for us.”*” Both lawyers saw him as the key to 
their case, despite what he would say about Dunn’s methods and credibility. 

Another promising witness, Charles Bassett, brought equally impressive 
expertise to the stand. In addition to five years’ federal service, he had worked 
for seven more as a “director of field organization” across the country. Upon 
hearing of the demand for retraction, he offered Cameron his assistance. He 
described Sapiro’s work and methods as “largely selfish and extremely merce- 
nary.” For example, Sapiro appeared in Idaho to give three speeches, for which 
he allegedly demanded thousands of dollars, leaving Bassett to do the grassroots 
organization work for much less money. Bassett also contended that Sapiro 
“forced” his “Jewish friend|[s],” the marketing agents Weyl and Zuckerman, 
on the Idaho and Colorado potato cooperatives. At the same time, Sapiro was 
on retainer to another shipping firm, the Federated Fruit and Vegetable Grow- 
ers, whose owner was “so much afraid of Sapiro’s ‘influence’ that he did not 
dare oppose him” and thus did not compete with Weyl and Zuckerman for the 
potato shipments. In placing the potato cooperatives with the San Francisco 


206 LITIGANTS AND LOSERS 


firm, Bassett noted crisply, “Sapiro was right then playing into the hands of a 
Hebrew brother, Maurice Zuckerman of California.” Bassett’s dislike was not 
merely personal: “It [is] evident that the ‘Christ killers’ are well organized to 
stand together and to pluck all the ‘fat’ that may be had. I have always wondered 
just why the Jews refuse to eat hog meat, but it must be the fear of being con- 
sidered cannibals.”** Such an attitude might have made Bassett too dangerous 
for the courtroom even for the avowedly antisemitic Ford lawyers. 

The third key witness for the defense, Sidney G. Rubinow, served as “Sapiro’s 
chief lieutenant” in Maine and Minnesota. As had Passonneau, he alerted the 
Independent about inaccuracies in its story on Maine long before the litigation 
began, telling Cameron that the marketing contract had its antecedents in 
European and American practice long before Sapiro began his career. Finally, 
Rubinow disputed the newspaper’s conspiracy theories: “If there is a ‘ring of 
Jewish promoters and financiers who are today exploiting the American farmer, 
then I for one, don’t know anything about it.” Still, because of his proximity 
to Sapiro during the crucial phases of organization in the potato industry, 
Longley approached him in early 1926 to see “whether or not he would be will- 
ing to testify in our behalf.” A Jewish proponent of cooperation who could 
indict Sapiro independently of anything said in the Independent would make 
a valuable witness. In August, Longley forwarded the DPC’s file on Rubinow 
to Watson with the request that Senator Reed stop in St. Paul and “line that 
gentleman up in better shape.”” 

Reed and Watson made the trip, but the meeting did not go well. Rubinow 
“was not willing to tell us anything concrete,” Watson informed Longley on 
September 4, and he was reluctant to furnish correspondence or other docu- 
ments at his own expense. What Rubinow wanted was on the order of a quid 
pro quo: because Sapiro was slowly being displaced as the face of the cooperative 
movement, he wanted the Independent to give him a national platform from 
which he could establish himself as Sapiro’s successor. “Senator Reed made it 
very plain to Mr. Rubinow,” Watson said, “that the defendants in the Sapiro 
case were not purchasing any evidence, no matter how valuable.” The problem 
was, the lawyers soon realized, that Rubinow’s evidence about the 1920 Ameri- 
can Cotton Association meeting, the Federated Fruit and Vegetable Growers, 
and other issues was decidedly valuable. Eventually, Longley decided to let 
the Independent pass on the merits of whatever articles Rubinow submitted in 
exchange for the opportunity to examine his files. Only one piece by Rubinow 
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on Minnesota’s potato cooperatives appeared in the Independent before the 
start of the trial in March 1927. 


Passonneau, Bassett, and Rubinow could all testify about Sapiro’s methods as a 
proselytizer and organizer of cooperatives. What enhanced their value as witnesses 
was their personal knowledge. They had all worked with Sapiro; befriended him; 
and, what was best from the Ford point of view, had broken irrevocably with 
him on what they saw as matters of principle. Together, they painted a picture 
of an individual who resembled his portrait in the Independent: overbearing 
and bullying, dishonest and grasping. They could speak directly to what one 
investigator described as his “meanness of disposition.”*! These witnesses could 
redirect the libel suit away from antisemitism and toward the counterclaim that 
revealing Sapiro’s personality, personal style, and professional habits constituted 
legitimate public criticism. As a result, the Ford agents dug into the record on 
how Sapiro set and collected his legal fees; his relations with his law partners in 
California, Chicago, and New York; and most salacious of all, his personal life. 

In addition to the account of how Sapiro supposedly obtained $30,000 
from the dark-tobacco growers by falsifying the minutes of their board meet- 
ings, Passonneau provided the Ford legal team with correspondence relating to 
Sapiro’s fees with the burley association in 1923. In that situation, Sapiro charged 
$22,845.40, and the executive committee agreed to pay it, with only one mem- 
ber dissenting. That member told Passonneau that two others had agreed to 
oppose the fee, only to back down under pressure. The general feeling among 
burley officials was that if Sapiro’s bill for the entire year was “correspond- 
ingly high,” they would not retain him as counsel. Similarly, William McCall 
reported from Idaho that Sapiro presented the potato growers there with a bill 
for $30,000 “for drawing up an association contract and by-laws and making 
a few speeches.” For a single talk in Pocatello, he charged $2,000. McCall cor- 
roborated Bassett’s account, down to the detail of Sapiro’s attaching a lien to 
the Idaho potato crop to obtain his fee. 

Part of the problem lay in how Sapiro negotiated his fees. It was his cus- 
tom to allow the association to fix his fee after it decided to retain him. 
“You remember,” he told James Pendelbury in Idaho, “that I said you and 
Mr. Carlson could name any fee you wished for the work that I may do.” It was 
also his custom—and that of his profession, as James Reed demonstrated in his 
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arrangement with Ford—to be paid for his expenses. Here again, he erred on 
the side of reassuring his prospective clients that their “obligation[s]” to him 
could be “adjust[ed]” at some future date. If the cooperatives offered Sapiro 
a reimbursement rate and a fee that he considered less than reasonable, then 
disputes arose. In Kentucky, if Passonneau is to be believed, Sapiro commit- 
ted fraud to collect what he thought his services were worth. In Colorado and 
Idaho, according to Passonneau, Bassett, and McCall, he sued cooperatives to 
obtain the higher fees he demanded rather than accept the lower fees they were 
willing to pay. Erskine Myer was willing to testify that Sapiro left the matter of 
his fee to the Colorado Potato Exchange and to attest to Sapiro’s claim that he 
was tightly connected to Eugene Meyer Jr. and Bernard Baruch, and what Myer 
perceived as Sapiro’s put-down of the farmers at a meeting in December 1923. 

Another complaint from officials of failed cooperatives was that Sapiro 
did not perform services to justify the fees he sought and that he made exag- 
gerated claims about his expertise. The secretary of the Colorado State Farm 
Bureau recounted that “Sapiro’s only services to the Colorado Exchange were 
the preparation of Colorado forms from the Maine potato forms, two days’ 
speaking tour, writing a few telegrams and letters, sending [attorney] Thomas 
Chamberlain to Colorado at time the Exchange was incorporated, possibly a 
few telegrams subsequent to incorporation and his appearance at the Decem- 
ber meeting before the Executive Committee.” Talking only to the clients pro- 
duced a skewed perspective on these disputes. What might look unreasonable 
to the client can represent countless hours of time and years of accumulated 
expertise. Sapiro could arguably claim to be practicing an area of law he had 
largely invented. 

To document what cooperatives paid their lawyers, in late 1925 McCall con- 
ducted a survey on the West Coast. Out of the twenty-six that responded, four that 
retained Sapiro paid him what he requested. His fees averaged $162 per month. 
The other twenty-two paid an average of $45 per month for attorney’s fees, but 
the averages in both cases are misleading. Sapiro did not divide his time evenly 
among his clients, and most of the fees paid to other lawyers were deceptively 
low—less than $1,000 for more than twelve months’ time. The Ford team had 
little incentive to do an objective valuation of Sapiro’s legal services. Had they 
looked closely, they would have found one measure in their own mail. James 
Reed and Richard Higgins billed the DPC $200 per day for their legal work on 


the Sapiro libel suit. Reed invoiced his office assistant’s time at $50 per day.‘ 
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The Ford lawyers also kept an eye out for information on the status of Sapiro’s 
law firm partnerships in San Francisco, Chicago, and New York, as well as his 
hiring of lawyers to do cooperative organizing work in the field for him. A Chi- 
cago lawyer implausibly named Victor Victor agreed to do “publicity work” for 
Sapiro after the war and worked with peanut growers in Virginia and North 
Carolina, for which Sapiro promised him $1,500 but paid him only $500. Victor 
did not believe Sapiro “actually wished to defraud him,” but he saw the deed as 
“evidence of Sapiro’s unbearable disposition and lack of business integrity and 
tact.” The real meat, however, lay in the travails of Sapiro’s San Francisco law 
partnership. Black first caught word in September 1925 that the firm of Sapiro, 
Hatfield, and Levy had dissolved; he asked F. H. Sherman, the San Francisco 
branch’s advertising manager, to confirm the story. He did not hear anything 
until the following February, but when news came, it was stunning. 

Sherman reported that McCall had interviewed H. G. Coykendall and a 
Mrs. Wallace, both former officials at the prune association. They told McCall 
that Sapiro had developed “a certain relationship” with a stenographer in his 
office, but that was all they would disclose. Sherman followed up with David 
Levy, Sapiro’s partner, and another San Francisco lawyer, a Mr. Sargent. Levy 
refused to talk, so Sherman tracked down Sargent, who had gotten the story from 
Levy. The young woman’s name was Ann Mulligan, and Sargent described her 


f? 


as “‘a real flapper, snappy in appearance, a peach, and using plenty of rouge in 
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her make-up.” Sapiro was “determined” to take her on a cooperative organizing 
trip to Canada with him in 1924. At the conclusion of the trip, he planned for 
her to work “permanently in his Chicago office,” presumably where she would 
be out of his family’s view. Milton Sapiro, however, objected to these plans, as 
did David Levy, and both of them told Aaron they would notify Ms. Mulligan’s 
uncle, a Catholic priest, if he did not change his mind. Aaron finally backed 
down, canceled the Canadian trip, and left for Chicago with Ms. Mulligan in 
a separate train car. Upon arriving in Chicago, Aaron notified his brother and 
Levy of his intent to dissolve the San Francisco firm as of January 1, 1925. Levy 
and Aaron then engaged in a disagreement over shared fees that eventually 
ended in litigation. Mrs. Wallace’s parting shot had to be especially gratify- 
ing to the defense: “She really believes that Mr. Aaron Sapiro would be com- 
pletely wrecked if he learned that we had this story, which is a direct reflection 
against him personally. She believes that fear of publicity of this matter would 


cause Mr. Sapiro to drop the Ford suit.” But David Levy refused to speak with 


210 LITIGANTS AND LOSERS 


Sherman about Sapiro’s alleged affair and declared that any testimony he would 
give would be in Aaron’s favor, despite the fact that his dispute with Aaron over 
fees might have given him reason to be indiscreet and angry. So all that Sher- 
man had on the affair was one secondhand witness. No one in closer proxim- 
ity to Sapiro would discuss his behavior on the record. Janet Sapiro and her 
children moved to Chicago from San Francisco in 1924, before the birth of the 
family’s youngest son, Leland.” 

The Ford team was obsessed with Sapiro’s broken attorney-client relation- 
ships, his fractured law partnerships, and his alleged infidelity. They overlooked 
his contributions to the cooperative movement, his ongoing relationships with 
people such as Walton Peteet, and his functioning law practice. Sometime 
between 1925 and 1926, the discovery phase morphed into a much larger proj- 
ect than mere documentation of Dunn’s statements. It became a mission to 
destroy Sapiro, to reveal him to the world as a dishonest person, an untrust- 
worthy lawyer, and an adulterous husband. These impressions followed from 
their perceptions of Sapiro as a Jew. For the Ford lawyers, the litigation had 
become inseparable from the beliefs that underlay their unreflected antisemi- 
tism. When their witnesses mirrored these attitudes and beliefs, they saw it 
as confirmation of Sapiro’s bad behavior and character. In all sincerity and 
as captives of their own prejudices, they were unable to see their adversary’s 
attributes and achievements. 

With so many witnesses telling the same or similar stories about Sapiro’s 
treatment of his farmer clients, particularly where money was concerned, the 
Ford legal team thought Dunn’s stories would ring true in court. Anything in 
the Independent that was literally true they would readily defend. Anything that 
Sapiro could prove false, like the hay and wool stories, they would assert was so 
similar to other statements that were true that there was no appreciable legal 
difference between them. And anything that remained disputed was simply “a 
matter of interpretation,” as Fred Black, who was not even a lawyer, argued. 
It did not occur to the Ford lawyers that their circular theory of the case and 
stereotypical view of their opponent might have also distorted their view of the 
law. In short, they had come to believe in their own creation. 

As both sides poured depositions into the court’s file between Septem- 
ber 1926 and February 1927, the Ford team focused on what its primary task 
had become. It was imperative to harness the massive amount of factual 


information that they and their investigators had collected over the previous 
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several years and line it up into a convincing demonstration of the plaintiff's 
behavior. Then Aaron Sapiro’s conduct—rather than the Independent's stories 
and content—would furnish the defendant’s official response to the plaintiff's 
lawsuit. 

As the March 1927 trial date approached, the defense’s procedural moves 
made that strategy patent. An amended answer, 207 pages long and filed in Janu- 
ary, demonstrated the reach and depth of the Ford organization’s information- 
gathering ability and efficiency. This new plea was designed to disturb Sapiro 
and Gallagher, but it succeeded only in confusing the new trial judge, Fred M. 
Raymond. Judge Raymond had been recently appointed by President Coolidge 
in 1925 to the federal court in Michigan’s Western District, which included his 
hometown of Grand Rapids. Intellectually, he was not Tuttle’s equal, and Gal- 
lagher’s first encounter with the new judge left him unimpressed.” 

The defendants’ 207-page plea precipitated a highly charged motion hearing 
on February 28. Because the plea did not go paragraph by paragraph through 
the plaintiff’s declaration, Judge Raymond said he could not tell what defense 
was being raised: “[I]t is very difficult indeed to analyze the pleadings with 
any degree of certainty. It would require, I think, as has been suggested here, 
something like a week to analyze the pleadings, and check the declaration 
with the plea.” 

Gallagher urged Judge Raymond to cut to the heart of the matter. The plain- 
tiff alleged the commission of one libel: the allegation that Sapiro was part of 
“a conspiracy of Jews.” The defense, he claimed, was trying to complicate the 
case unnecessarily and deceptively claiming that it would prove the truth of 
some but not all the libels it had published. Moreover, the defense failed to say 
anywhere in its bloated plea that it would prove that such a conspiracy existed. 
“Without that averment,” Gallagher thundered, “there is no justification.”” 

Stewart Hanley professed genuine surprise. “We thought that plaintiff was 
going to argue that he was not the man that he was said to be in these alleged 
libelous articles,” he said. Pivoting to the theory of the case that then guided 
the defense, he asserted, “This is not a case for the trial of anything except 
Aaron Sapiro and his activities, to determine whether or not either or both of 
the defendants libeled him in the publications that did appear in the Dearborn 
Independent. It is not a trial of Jews, not a trial of Judaism, and we claim that on 
the part of the plaintiff an effort is being made for the plaintiff to hide behind 


the claim that this case is a trial of some issue in which Jewism [sic] or Jews as 
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a whole are involved. It is not, and cannot be, and we not only have no desire 
that it should be, but we will use every effort that we can avail ourselves of to 
prevent the bespattering of any people or of any race.””! 

Gallagher met this statement with sarcastic disbelief: “Mr. Hanley, with 
an apparent candor that is very, very extraordinary, says to your Honor, ‘Why, 
there is no Jewish question in the case at all. We do not intend to prove there is 
one.” Gallagher would not permit Hanley to evade that for which he and Sapiro 
sought to hold Ford responsible: “That is the very gravamen of the complaint. 
Henry Ford has spent millions upon millions of dollars trying to convince the 
American people that such a conspiracy exists. It is about the only purpose to 
which the Dearborn Independent had been put during its entire existence, just 
to attack the Jewish people and show there is such a conspiracy of international 
Jews trying to dominate this country... and now his lawyers have to stand here 
and say to your Honor the charge is false and they do not plead the truth of it.”” 

Judge Raymond had more pressing concerns than the Jewish question. He 
ruled the latest version of the defendant’s plea legally defective and gave Ford’s 
lawyers one more week to submit an acceptable version. That decision satisfied 
neither side. Gallagher knew he wanted to attack the next plea but wouldn’t have 
time to file the necessary motions; Hanley and Longley wanted more time to 
rewrite their answer. Rather than “be left naked,” Hanley grudgingly accepted 
Raymond’s conditions. The judge pointed out that this next plea would be the 
defense’s fourth, and he urged Longley and Hanley to be “diligent and speedy.” 
Both sides spent the final week in a full-out sprint, checking myriad details: 
Had their witnesses signed their depositions? Had everyone been subpoenaed? 
Did they know when to come to Detroit?” Having given the plaintiff a strate- 
gic victory at a critical moment in the litigation, Judge Raymond intended to 
bring the case to trial and, perhaps thinking wishfully, to conclude it swiftly. 

Such a prospect seemed unlikely as the trial’s opening drew near. Press 
speculations abounded that each side planned to call at least 250 witnesses. 
Despite the defense’s attempt to divert the central question of the case from 
Ford’s antisemitism to Sapiro’s legal malpractice, editorial writers could not 
help fantasizing about the prospect of Ford’s taking the stand. “We hope that 
competent psychologists would attend the trial,” the Detroit Jewish Chronicle 
asserted, “so that we may be able to learn what mental twists and quirks there 
are in this man that should have compelled him to crucify a whole people.” 


The tendency to write the narrative of the case in group-libel terms grew more 
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NE JENS TAY FORD! 


6.2. Broadside headline, New York Evening Graphic [March 1927] (courtesy Patricia 
Gallagher Wooten, Battle Creek, Michigan). 


pronounced in newspapers further from Detroit. “Ford will not be permitted 
to escape the Jewish issue, however, if the petitioner can help it,” reported the 
Atlanta Constitution. The tabloid press painted the scene even more graphi- 
cally: “The Jews Try Ford!” headlined a banner advertisement in the New York 
Evening Graphic.” For Ford’s defense to ignore the articles’ plainly antisemitic 
language and implications in pretrial motions and pleadings was one thing. The 


plaintiff and his attorney would have to demolish this approach before the jury. 


TRIAL AND MISTRIAL 


Never lose sight of the fact that Henry Ford stands behind the [Independent], gives 
his thoughts to it to appear on his Henry Ford page, and is responsible for the 
thoughts which appear in it. 

—William Henry Gallagher, 1927! 


“Legal skirmishes” in Detroit’s “Million Dollar Courtroom” filled the days lead- 
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ing to Aaron Sapiro’s “Million Dollar Libel Suit.” The main federal courtroom 
was designed to convey the majesty of the law. Built in the 1890s, it featured solid 
marble walls; mahogany doors; carved grotesque busts; bronze sconces; ornate 
carvings; and exquisite mahogany desks for the bench, clerks, and lawyers. “The 
walls are lined with rose-colored marble from Italy of intricate design,” wrote 
the awestruck Washington Post, “and the ceilings are elaborately frescoed.”? In 
1934, flush with Works Progress Administration money, the government built a 
new federal courthouse. Chief Judge Arthur Tuttle saw to it that his courtroom’s 
interior was carefully dismantled and installed in the new building across the 
street before the old one submitted to the wrecking ball. As a result of his ef- 
forts, today one can stand in the same imposing space where the case of Sapiro v. 
Ford was tried in 1927." 

In this elegant setting, the defense made a last-ditch effort to avoid trial, 
and the plaintiff tested the judge’s willingness to permit group-libel claims 
into the case. On March 10, Longley filed a verbatim copy of his original plea, 
all but daring Judge Raymond to call his bluff and force him to rewrite Ford’s 
answer from scratch. Raymond had to choose between delaying the start of 
trial or accepting the plea he had already declared defective. He chose to uphold 
the rules on pleadings, attempting to show that he would not be manipulated, 
and ordered Longley and Reed to submit an acceptable plea. The new one, 571 
paragraphs long, tried everyone’s patience; Gallagher angrily described it as 
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“irrelevant, specious, confusing to the issues involved, and lacking in justifi- 
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cation.” Gallagher and Sapiro responded by trying to force Ford to defend the 


Independent’s explicitly antisemitic statements. They alleged “that the term 
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Jew, ... on which the suit is based, was used as a term of scorn.” But with 
the start of trial quickly approaching, Raymond spurned their motion, saying 
that it “only would widen the scope of the case” beyond traditional libel law. 

On Monday afternoon, March 14, the plaintiff asked the court to settle the 


ae 2» 


matter of Ford’s status as a witness. “If the Court please,” Gallagher began, 
“Mr. Ford ha[s] denied being served with a subpoena in this case. Attorneys 
on his behalf have [repeated] these denials. I think we ought to know now 
what he plans to do. Does he intend to submit to the subpoena or do I have to 
prepare contempt papers?” Gallagher produced an affidavit from his process 
server, an account that corroborated Janet Sapiro’s. In August 1926, J. Francis 
Fitzgerald “tossed” the subpoena and witness fee in Ford’s lap as he sat in his 
car at the Ford Airport in Dearborn. After listening to Gallagher’s argument, 
Senator Reed departed the courtroom, only to be engulfed by reporters. “I 
don’t think there will be any difficulty about getting Mr. Ford’s testimony if 
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the Court wants it,” Reed said, delicately implying that he would not produce 
his client merely because the plaintiff asked him to." 

From the press’s perspective, all of these issues—the possibility of Ford’s 
appearance as a witness, the proposed changes to the plaintiff’s declaration, 
and the defense’s willingness to prove the truth of the Independent’s stories— 
made for compelling legal drama. Judge Raymond had yet to rule on whether 
the words Jews and Jewish could be sued on as libelous. Nevertheless, the New 
York Times characterized Sapiro’s case as a “defense of himself and that of his 
race against the charges made by Mr. Ford.” The Washington Post, likewise, 
predicted that Sapiro and Gallagher would “center the trial on the racial ques- 
tion.” On March 15, Judge Raymond swiftly disposed of Gallagher’s remaining 
motions. He declined to restrict testimony to those issues on which depositions 
had already been taken, meaning that the plaintiff could be surprised by any- 
thing the defense cared to introduce. Judge Raymond then settled the matter of 
the defendant’s plea, admitting it and ordering that its defects would be modi- 
fied “through agreement of opposing counsel” during the trial.‘ 

The following order of business was to select the jury. The Ford team had 
not overlooked this crucial aspect of the case. The federal court announced the 
names of two hundred individuals in its March jury pool on February 15, giv- 
ing Ford’s lawyers a month to screen them secretly. Someone in the legal office 
drew up a list of questions for Ford agents to scout. The Ford lawyer instructed 
the agents not to talk to the prospective jurors while obtaining extensive 
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personal information about them: their ages, their occupations or employers, 
and whether they were farmers. Had they been heard to comment favorably or 
negatively about Ford? To what church did they belong? What were their views 
regarding Jews? Were they Jewish or “related in any manner to Jews?” Armed 
with printed cards, Ford investigators fanned out and surreptitiously conducted 
background checks on nearly all the unsuspecting prospective jurors, talking 
to their neighbors and determining whether they drove Ford cars.’ 

As these reports came to the home office, the Dearborn Publishing Com- 
pany (DPC) attorneys culled out the unacceptable candidates. A Studebaker 
sales agent was deemed “doubtful” because “he is working for Jews.” A Lan- 
sing Ford dealer disparaged another prospect as “no good.” Other jurors were 
marked “ok” if they did “not like the Jews” or thought Ford was “a great man.” 
Still others were deemed toss-ups if the investigators could not obtain suffi- 
cient information to make a judgment or felt the decision was too close to call. 
Most of the forms did not indicate what made a juror unacceptable. Probably 
being Jewish would qualify; in contrast, Klan membership or owning a Ford 


car made a juror look sympathetic.’ 


On Tuesday morning, March 15, the trial officially convened. Judge Raymond, 
the New York Times reported, “regards court proceedings as something as sacred 
as a service in a cathedral.” Working in concert, Judge Raymond, Reed, and Gal- 
lagher took four hours to impanel a jury of six men and six women. Gallagher 
dismissed the wife of a Detroit police officer and a former Klan member. Reed 
saw to it that the jury included no Jews, excusing two from service after they 
acknowledged having read the articles. Judge Raymond’s main concern was to 
ensure that jurors had no personal relationships with Ford or his family.’ 

The jury resembled a cross-section of Detroit and its suburbs. Of the men, 
only one was a farmer. The others came from a variety of occupations in small 
business and middling professions such as sales and accounting. Three were 
Catholic, although one of those professed a turn to Christian Science; the oth- 
ers belonged to various Protestant denominations. Observers learned more 
about the women jurors. Four married women jurors gave their occupations 
as “housewives”; a fifth, a single woman in her twenties, kept house for her 
brother; and the sixth was recently widowed. Four of the six were Protestant, 
the others Catholic; most wore their hair fashionably “bobbed.” The hairdos 
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and marital status of male jurors escaped comment. What only the Ford law- 
yers knew was that one male juror had expressed favorable opinions about Ford 
and was “radically against” Jews; he and another belonged to the Masons, as 
did one woman juror’s husband. The jury’s picture made the papers in Detroit, 
Washington, and New York. For deciding whether Henry Ford had damaged 
Aaron Sapiro to the sum of $1 million, the jurors earned $4 per day." 

After the jury was sworn in, Gallagher launched into his opening state- 
ment. Defining libel as “a written publication concerning a person tending 
to bring that person into disrepute,” he pointed out that publishers reach the 
limit of “this right of fair comment and criticism” when they “make a personal 
assault upon the character or the motives of individuals who are involved in 
the advocacy of the other side of the question.” It would be the jury’s duty 
to determine whether Ford and the Independent crossed this limit, whether 
they did so knowingly, and whether in so doing they acted with the malice 
necessary for an award of damages. Gallagher then addressed the specifically 
racial character of Ford’s attack on Sapiro. “Henry Ford has a perfect right, 
so far as the law is concerned, to make an attack on the Jewish people and to 
continue it as long as he wishes; but just as soon as an attack against a race is 
centered upon an individual of that race, just as soon as an individual is sin- 
gled out and made the butt of the attack,” he declared, “then that individual 
has the right to come into court and ask for a determination of the justice of 
that attack.” 

The Dearborn Independent, Gallagher continued, “is merely a means of 
expression for Henry Ford. It conveys his message and conveys his thoughts, 
and so he, standing behind it, controlling its policies, giving his thoughts to it, 
is himself personally responsible for the thoughts that this Independent spreads 
throughout the country.” Ford and his family were the only stockholders in the 
DPC, and by the time of the suit, Gallagher pointed out, the newspaper owed 
the Ford Motor Company more than $2 million. He then introduced the par- 
ties. “No one need say to a Michigan jury who Henry Ford is,” Gallagher said 
grandly, whereas Aaron Sapiro “is a stranger in our community.” But before 
he could acquaint the jury with Aaron Sapiro, tell much of his story, and dem- 
onstrate his bona fides as an American citizen, Judge Raymond took note of 
the advancing hour and adjourned for the day.” 

Gallagher resumed the next day, finishing his client’s biography and describ- 
ing the Independent articles. Reed objected to the mention of Sapiro’s military 
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71. Aaron Sapiro (left) and William Henry Gallagher (right) at the plaintiff’s table in 
the Detroit federal courthouse, March 1927 (© Bettmann/Corbis). 


enlistment as a thirty-three-year-old married man with three children, and 
Raymond sustained the objection. The details seemed innocuous enough, 
but the defense wanted nothing in the record that gave Sapiro a patina of 
patriotism. Gallagher then portrayed the attack against Sapiro as profoundly 
and thoroughly antisemitic: “There isn’t any doubt that he is a dominating 
figure in American agriculture. But, they make the statement one of libelous 
character by adding... the claim that he dominates American agriculture... 
merely as the instrument and tool of this international body of Jews who have 
taken him as the instrument of bringing the American farmer under subjec- 
tion and control.” The newspaper charged that “he allied himself, and this 
body of Jews allied themselves, with Reds and Communists and Bolshevists, 
worked hand in hand together with the object and purpose of bringing about 
in this country the same situation that exists in Russia.” There was no more 
explosive political calumny during the isolationist, Russia-phobic 1920s than 
to be called a communist, unless it was to be called a communist solely by 


virtue of being Jewish.” 
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7.2. James Reed (left) and co-counsel Richard Higgins (right) outside the courtroom 
in the Detroit federal building, March 1927 (© Bettmann/Corbis). 


Gallagher promised the evidence would show that charges of a conspiracy 
involving a network of prominent American Jews were “entirely unfounded... 
[and] without foundation.” The question, as he framed it for the jury, was whether 
Sapiro was libeled “when he was charged with being a member of a band of 


international Jews that sought to turn American agriculture over to the inter- 
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national Jews, to spread Communism and Bolshevism among our people and 
to let the same doctrines seep into the hearts of our children.” But as he began 
reading from the Independent, Reed jumped to his feet, objected to the state- 
ment as argumentative, and was promptly sustained. Gallagher spent the entire 
day attempting to walk the jury through each of the 141 libels recited in the 
plaintiff’s declaration as Reed repeatedly interrupted. Finally, Raymond made 
two key rulings that narrowed the scope of the case. One held “that Mr. Ford’s 
ideas with regard to the Jewish race formed no part of the case built up by 
Mr. Sapiro.” The other ordered that the plaintiff could not prove attacks on 
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himself “and on his people.” After adjournment, Reed told the press the two 
rulings “‘put just the interpretation of the case which we have been wanting all 
along. You can’t libel a race.” Reed may have been pleased, but bored spectators 
only wanted “the preliminaries” to end and for the lawyers to “begin making 
faces at each other.” The United News Service dressed up its report of the first 
day in racial terms, describing Gallagher as a “raw-boned Gaelic lawyer.” 

On the third day of trial, it was Reed’s turn to introduce himself to the 
jury, and he chose the same words that Gallagher used to describe Sapiro: “I, 
of course, have the disadvantage of being a stranger to you all, and I hope that 
you will bear with me if I make the same mistakes which strangers are some- 
times prone to make.” One moment Reed was all charm and self-deprecation, 
the next he cut brutally to the heart of his case: “[T]he Hebrew race is not here 
bringing this suit, and... Mr. Sapiro has no right to come here and recover 
damages for the Hebrew race, and put the money in his own pocket, as dam- 
age done to himself.” Elaborating on Sapiro’s Jewishness, Reed stopped to ask 
for help pronouncing his name: “This is the case, I repeat, of Aaron Sapiro, or 
Shapiro—I do not know just which way it is pronounced—?” Gallagher cor- 
rected him, but the damage was done; the peculiarity of Sapiro’s name hung 
in the air like a profanity. He’s not one of us, Reed was telling the jurors. So 
foreign and removed were Sapiro and his dishonest schemes from the mind of 
Henry Ford, Reed continued, that Ford had nothing to do with what appeared 
in the newspaper: “Henry Ford never saw these articles [and] has never read 
them to this blessed hour.” 

Reed then dismissed all allegations of libel: “[I]t is no libel to say truthfully 
of a man who is a Jew that he is a Jew.” No antisemitic implications should be 
read into anything the Independent reported, he continued: “[T]his is the same 
kind of case as it would be if Mr. Sapiro happened to belong to some other race 
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than the Jewish race, and I am casting no reflections upon him because he 
belongs to that race.” Reed deflected Gallagher’s characterization of the Inde- 
pendent’s statements as antisemitic and insisted that Sapiro, in complaining 
about them, took “mere sentences or paragraphs” out of context. “[A]ny paper 
has the right to print . . . the truth, whatever it may be. The law puts no bridle 
in the mouth of truth. And so we claim here. . . that what has been printed of 
Mr. Sapiro in all of its real essence was the truth.” But just what truths the 
defense intended to prove still remained a mystery. Late Thursday afternoon, 
Gallagher requested a conference in chambers to force Reed—and Raymond—to 
confront the lack of specificity in the defense’s opening statement. It paralleled 
the defects of the defense’s plea, Gallagher asserted. But he got nowhere. An 
hour later, the lawyers emerged, and Reed “was a bit more specific but still he 
did not take up the libels one by one and show what answer he would make to 
each.” Instead, he painted Sapiro as a conspirator and conniver, out to enrich 
himself at the ruination of farmers. His presentation was laced with “mock- 
ery” and “indignation.” 

Reed’s account of Sapiro’s career lacked precision, however. He misidentified 
the 1920 Montgomery cotton growers’ convention as a meeting of dark-tobacco 
growers and had to correct himself. As his statement went on, he forgot what he 
had already said and began repeating himself; to his embarrassment, both Gal- 
lagher and the judge called him on it. Worst of all, he incorrectly named Sam 
Guard and Herman Stein, whom he called “Herbert,” as Jews and was forced 
to admit his error. As Reed branched into a litany of “the unprofessional con- 
duct of the plaintiff,” Gallagher did his best to rattle him further, interrupting 
him with objections that he was making arguments rather than simply stating 
what he planned to prove. Raymond consistently permitted Reed to proceed. 
Throughout the recitation, Sapiro “sat immobile,” although at times “an amused 
expression flitted over his pale face, made more pallid by the contrasting jet of 
his hair.” At last, on Friday afternoon, Reed concluded his “bitter biography,” 
and the court welcomed its first witness.” 

William J. Cameron took the stand “determined to protect his employer,” 
in the words of Leo Ribuffo, “even if he had to skate on the edge of perjury.” 
Gallagher sought to treat him as a hostile witness, but Reed and Longley would 
not cooperate; they knew that Gallagher would attempt to do the same thing 
with Ford, if he ever took the stand. Nor could Gallagher use Cameron to get 
at Ford’s state of mind with regard to what went into the Independent. His 
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attempts to get Cameron to describe his conversations with Ford about “the 
policy of the paper,” “international Jewish banking rings,” or Ford’s attitudes 
about anything at all met a solid wall of objections. Raymond upheld Stewart 
Hanley’s argument that the only relevant issue was what appeared in the news- 
paper, not what Ford and his staff discussed privately. Cameron testified that 
the paper diverged from Ford’s beliefs on war, military preparedness, and “the 
Russian people’s new experiment,” toward which Ford was “lenient.” News- 
papers headlined their stories with that word, as if the day’s most important 
insight was that Ford was soft on Bolshevism." 

The trial’s slow pace was delaying its main event. Gallagher told the press 
after Friday’s adjournment that Ford “will be called late next week. Mr. Sapiro 
will testify in advance of Mr. Ford.” It had taken nearly a week just to get through 
opening statements and the first day of Cameron’s testimony. Sometimes, 
however, Gallagher used these gambits to put bits of information before the 
jury, much to the annoyance of the defense. Unable to get Cameron to testify 
about the relationship between Ford and the newspaper, Gallagher requested 
the DPC’s business records. “What do you mean by “all the records?” Hanley 
demanded. Gallagher smoothly replied: “I mean the records covering the period 
since Mr. Ford bought the paper and put the stock in the name of his wife, son, 
and himself.” Hanley objected angrily, but jurors heard what Gallagher wanted 
them to know, and the Washington Post noticed Hanley’s loss of composure.” 

The weekend newspapers profiled the jurors and speculated about the direc- 
tion in which each side would take the case. Sitting in “rapt attention,” the jurors 
never registered boredom or, for that matter, glee: “When something amus- 
ing is said, the jury leaves the smiling to the attorneys.” During recesses, the 
women gathered for “sedate” walks, the men for group smoking sessions. 
The New York Times reported in awed tones that “the jury is making more than 
the ordinary effort to keep an open mind.” The plaintiff’s case would consist 
of the remainder of Cameron’s testimony, then Fred Black, Ford, the reading of 
two depositions, “and the possible examination of the two ‘surprise’ witnesses.” 
Gallagher estimated he could complete all this testimony, which would largely 
focus on the Independent’s charges linking Sapiro to communism in the Pacific 
Northwest, in about a week. Senator Reed, he pointed out, had not bothered 
to mention the “Communist phase of the case” in his opening statement.”° 

The weekend’s real news came from the plaintiff. Sapiro emerged 
from his rooms at Detroit’s Book-Cadillac Hotel to give an interview. The 
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$1 million in fees that Reed alleged he collected, Sapiro riposted, covered 
the entire period from 1915 to the present and included money paid to all his 
partners as well as his personal income. At the height of his practice, his firm 
represented sixty cooperatives, with a total of 750,000 members; those num- 
bers were now down to thirty and 400,000, respectively. “[I]f I had not been 
attacked by Henry Ford’s weekly and suspicion cast upon my integrity, I could 
have... brought even greater benefit to the farmers of the United States.” The 
New York Times was sympathetic: “There was no mistaking the earnestness 
of the speaker. His black eyes snapped and a sharp note came into his voice, 
usually modulated in low pitch.” Sapiro’s good humor returned, the reporter 
observed, when someone suggested that he personally examine Ford on the 
witness stand. Having raised the prospect in his demand for retraction, he 
brushed away the idea: “It would be dramatic, wouldn't it? But I don’t think 
it would be in good taste.””! 

American Jewish leaders said nothing during the first week of the trial. 
When the rabbi of New York’s Temple Emanu-El, Samuel Schulman, preached 
about the lawsuit in his Saturday sermon, Louis Marshall might as well have 


ac 


been speaking. “Israel does not seek vindication in Detroit,” Schulman said. 
“(T]he reputation of the Jew . . . is safe,” he declared. “‘[N]either the Jewish 
religion nor Israel as a community can accompany any individual Jew into any 
court house when he is making a fight for his rights on property and reputa- 


2» 


tion. There he must stand alone.” Schulman hoped Sapiro would prevail fully 


«cc 


in his struggle, but he “‘should not identify himself with his people in this 
matter.” When he heard about Schulman’s homily, Sapiro was surprised and a 


little angry, as he confided in his friend Lewis Strauss: 


What did Schulman mean by taking left-handed cracks at me? I never made any pose of 
seeking “vindication for my people.” But I am trying to compel Ford to be a bit slower 
in accusing men of being members of a Jewish ring of international Jews who are trying 
to control the world and are organizing American agriculture in the interest of the Jews 
and against the interest of the farmer. I think Schulman’s attack was hardly less than 


cowardly at this critical time.” 


Rabbi Stephen S. Wise of the Free Synagogue quickly came to Sapiro’s 
defense, praising Sapiro for bringing the suit and urging Jews to stand behind 
him. The argument was more than semantic. It raised the sticky questions of 


whether this fight was one with which all Jews could identify and which legal 
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claims Sapiro could make on behalf of Jews generally. If Ford attacked Sapiro, 
a Jew, at what point did those attacks draw American Jews together? Sapiro 
thought the line was clear enough: “What I seek,” he said in Chicago on March 13, 
“is vindication in court both for myself and members of my race who have been 
libeled by Mr. Ford.» 

Inside court, the rules were clear: legal vindication was available only to 
those specifically injured. Yet Sapiro was beginning to recognize the case’s larger 
implications: “If I win this case I believe that the people will be fair enough to 
see the lack of faith that has accompanied Ford’s persecution of the Jews.” Sapiro 
believed that Ford’s libel of individual Jews stemmed from a “lack of faith” that 
poisoned the civic community. Whether Jewish or not, Americans would find 
healing in the justice that only law could dispense. To obtain justice, Sapiro had 
to face his adversary; counter the press, which was selling the notion that “The 
Jews” had put Henry Ford on trial; and finally, answer the Jewish religious and 
secular leaders who refused to connect his case to American civic unity. Thus, 
this was not simply a matter of group libel for Sapiro. It was a case of individual 
harm to individual Jews, in which all American Jews had a real stake.” 

The defense sought to keep the upper hand in the press over the weekend. 
Clifford Longley issued a statement on Sunday night to whet reporters’ appe- 
tites on their favorite subject. Ford would take the stand “voluntarily,” Long- 
ley declared grandly, and he would indeed go into specifics about the “band of 
Jews”: “Mr. Ford will testify that there was a band, but that the band was made 
up of Sapiro’s friends, his associates in his law office and a few Jews outside of 
it.” But there was never any intention to demonize all Jews, he claimed: “‘As 
for Sapiro’s interpretation of what the articles mean in their allusions to Jews, 
it is simply ridiculous.” No general antisemitism was intended or implied in 
the articles, Ford planned to say, and Sapiro was wrong to believe he had been 
Mr. Ford will testify that he never heard of Sapiro . . . [until] the 


ce 


targeted: 
suit was launched.” 

After the weekend recess, testimony resumed with the issue everyone was 
dying to hear about: how much did Ford know about what was going on in 
the offices of the Independent? The crush of people crowding to get into the 
courtroom was presenting a serious problem for federal marshals. Back at the 
witness stand, Gallagher did his best to intimidate Cameron: “Did you ever dis- 
cuss with Mr. Ford after [April 12, 1924] the contents of this first article entitled 
‘Mr. Ford’s Own Page?” “No,” the witness calmly replied. Gallagher began to 
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73. Men crowding the hallway of the federal courthouse in Detroit during the libel 
trial (from the Collections of The Henry Ford, 90.1.1940.7/THF101578). 


pick Cameron apart: “When did you first discuss with anybody the publication 
by The Dearborn Independent which would charge Aaron Sapiro with being 
allied with an international gang of Jews?” Reed objected; Raymond sustained; 
Gallagher tried again. “Who contemplated placing the farmers of this country 
under the domination of an international banking ring?” This time Raymond 
told Cameron to answer: “When this storm of complaint [that the Indepen- 
dent had begun to receive in 1924] began to be strong enough to register itself 
on my mind.” The witness maintained that he discussed the matter only with 
subordinates, and then just to give directions. Gallagher then tried to establish 
the character of Cameron and Liebold’s relationship, but that question drew 
another objection, promptly sustained.” 

Gallagher then scored a series of points against the witness with a line of 
questioning about the carelessness the Independent exhibited in framing its 
allegations about the “band of Jews” involved in the “conspiracy.” Over Stewart 
Hanley’s repeated objections, each one overruled by Judge Raymond, Cameron 


revealed that he did not know the specific names of any bankers allied with 
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the “band,” and he was unaware that Sapiro cooperatives had not borrowed 
money from “any Jewish banking firm.” He could not name specific individu- 
als who participated in the band of Jews or the location of the headquarters of 
the international conspiracy. The only reporter that the Independent “employed 
specifically” to work on these stories, Cameron testified, was Harry H. Dunn, 
but the defense prevented Cameron from explaining why the paper ran Dunn’s 
stories under a pen name.” 

Establishing the articles’ intent proved difficult. Gallagher introduced 
H. W. Roland’s August 6, 1923, letter to Dunn into evidence (“Do not snicker 
when I tell you that the Jewish boys are putting their work on the farmers”), 
at which point Hanley and Reed stopped Cameron from testifying that the 
Independent initially planned “a set of Jewish articles and not a set of Sapiro 
articles.” The judge excused the jury, and Gallagher and Hanley argued the 
issue for four hours. Gallagher asserted that Michigan law and other precedents 
supported the idea that “when you libel a certain group of a class, and when 
particularly when one person of that group is identified by name, then you are 
responsible to that person, and indeed to the entire group.” But none of his cited 
cases specifically drew on situations in which the libeled group was singled out 
on account of race. Unwilling to create precedent in the absence of statutory 
law, Raymond sustained Reed and Hanley’s objection to Gallagher’s question, 
effectively stopping him from bringing the issue of group libel into the Sapiro v. 
Ford trial. Later, after the day’s session ended, the judge explained his ruling to 
the press: “‘[T]he idea of the race in general would be barred [under this rul- 
ing]. Further it means that in this trial Mr. Ford’s ideas of the Jews as a whole 
and his attitude toward them as a people will be barred.” 

Gallagher found more solid footing in letters he subpoenaed from Cameron 
and the DPC. The jury heard damaging passages from Dunn’s correspondence 
from 1923 and 1924: “As soon as I can prove what I know you will get the story.” 
Two months later, Dunn acknowledged, “[T]here is an almost unanimous opin- 
ion that the associations are good things, quite the best method of marketing 
the fruit growers and vegetable men ever had.” The plaintiff and his attorney 
were seeing these letters for the first time.” 

In Gallagher’s view, the August 6 letter from Roland to Dunn clearly estab- 
lished that the Independent’s motive “was anti-Jewish.” Sapiro, too, was pleased; 
on hearing the letter read, he “glanced at the jury and threw back his head with 
his face wreathed in a smile.” His lawyer asserted that this evidence proved his 
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allegations of malice and conspiracy against Ford, Cameron, and the Indepen- 
dent. Over Hanley’s objections, Gallagher introduced a copy of The International 
Jew, which he displayed for the jury: “They [the defendants] want the world to 
know that the Jew is the conscious enemy of all that the Anglo-Saxon means 
by civilization.” That demonstration pushed Hanley past his tolerance limits. 
The first anti-Jewish series, he conceded, was “unfair and generally anti-Jewish 
[and] cast aspersions on the whole Jewish race.” But he argued that it bore no 
relevance to Sapiro’s lawsuit.” 

Cameron returned to the stand on March 22 for continued examination 
about his editorial authority. He denied discussing the articles with Liebold, 
saying they were “entirely in my judgment” as editor. Gallagher pounced: “Who 
put them in your judgment?” Hanley objected and Raymond sustained; Gal- 
lagher could not establish Ford’s role from that angle either. The court would 
not permit testimony on the question of who made Cameron editor of the 
Independent; all Cameron disclosed of his interactions with Ford was Ford’s 
oft-repeated remark: “You are the editor, all you have to do is be sure you are 
right.” Cameron insisted he never specifically discussed the Sapiro articles with 
Ford, except “probably” at the time the newspaper received Sapiro’s demand 
for retraction. Ford then dispensed his “usual” advice: “get the facts, be sure 
you are right.” That was Dunn’s job. Cameron did not reject anything Dunn 
submitted, and he could not remember whether the magazine conducted any 
independent investigations to verify Dunn’s claim that that U.S. courts had 
found farmers liable for debts of Sapiro-style cooperatives.” 

Gallagher then took Cameron through each article, asking whether Cam- 
eron could personally confirm individual assertions or supply firsthand 
knowledge of them. Raymond sustained objections to some questions, but for 
the most part Cameron had to tell the court that he did not know, indepen- 
dent of Dunn’s reporting, how cooperative boards of directors were chosen, 
how Sapiro’s legal fees were calculated, or how Sapiro got control of the potato 
growers in Colorado, for example. During this line of questioning, the two sides 
fought over the inclusion and exclusion of letters from people who wrote to 
dispute facts in Dunn’s stories. Focusing particularly on the hay industry, with 
which Sapiro denied having worked, Gallagher demanded that the defendants 
produce every letter they received in response to the article. A subpoena to 
that effect had been served on Cameron two weeks before trial, but he had not 
turned over the correspondence. Raymond ruled that Cameron could testify 
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7.4. William Henry Gallagher, co-counsel Robert Marx, and their client Aaron 


Sapiro stand together during a recess in the libel trial (© Bettmann/Corbis). 


about these letters only if the plaintiff put their authors on the stand as well, 
thus preventing the jury from hearing A. C. Cherry’s critical August 21, 1924, 
letter.’ Gallagher was thus seriously hampered in his attempt to get Cameron 
to acknowledge that the Independent did not investigate the articles when people 
told them they were wrong. 

The jury might not have heard these letters read into the record, but the 
newspapers published them. This practice pointedly ignored the judge’s pre- 
trial request that the press not report on excluded testimony and evidence. 
Raymond could only instruct the jury not to read anything in the newspapers 


pertaining to the case. The public learned that Cameron did not read much, 
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if any, of the magazine’s incoming correspondence questioning the credibility 
of its trusted reporter. Raymond continued to narrow the scope of Gallagher’s 
questions and prevent him from cross-examining his witness.” Neither side 
was happy when the day ended. 

When court reconvened on Thursday, March 24, Gallagher promptly filed 
a motion to amend the plaintiff’s declaration. Hanley then requested until 
March 28 to examine the amendments. The court gave everyone the afternoon 
off to read the newly amended declaration.’ 

Testimony resumed with Gallagher attempting to elicit from Cameron a 
description of the working relationships on the Independent staff and Raymond 
again refusing to permit it. Reed and Gallagher then engaged in another pro- 
longed debate about the admissibility of evidence on “the Jewish question,” 
which Raymond again ruled inadmissible. Gallagher sought to get Cameron 
to testify about Ford’s responsibility for the publication of The International 
Jew and was again stymied, not just by the objections of the defense and the 
court’s insistence on strict adherence to rules on the admission of evidence but 
also by the technical requirements of libel law. Gallagher could not even ask 
Cameron about other individuals such as Bernard Baruch or Harold Lasker 
without Hanley objecting that no evidence had been offered that those indi- 
viduals were, in fact, Jewish. And because Cameron had been prevented from 
testifying about what Independent staffers knew about the subjects of Dunn’s 
articles, it was impossible for Gallagher to use Cameron to prove anything 
about the intention behind the Sapiro series, much less get Cameron on record 
about Ford’s attitudes toward Jews. When Hanley commented that Gallagher 
was “quite well succeeding” in getting passages from The International Jew in 
front of the jury without putting them into evidence, Gallagher replied, with 
a trace of sarcasm, “I am not succeeding at all.”*° 

Hanley was right in one respect: the press was noting the implications of 
Cameron’s fantastic testimony. The New York Evening Graphic, which sold its 
readers the idea that Jews were putting Ford on trial, complained on March 24 
that the case was “getting tangled up in such a mass of words that interest is 
dropping rapidly.” With the court keeping the jury and the country from hear- 
ing evidence about Ford’s attitudes toward Jews and whether he intended to 
libel them, the Graphic concluded that there was little that could be learned 
from the case itself. The best thing would be for Ford “to announce that after 


all the Jews in this country are as good citizens as the members of any other 
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race. That would be the truth.”™ At the time, no one could imagine Ford doing 
such a thing, Cameron—his chief defender—least of all. 

On Cameron’s sixth day, he exhibited the manner of a bored teenager. Ford 
“dropped in from time to time” at the Independent’s offices, he said; “some- 
times not once in a week, and sometimes once in a day.” They talked about 
things Ford was interested in at the moment: “I use those occasions to get his 
thoughts on—well, the philosophic angle of his thoughts in order to prepare 
the Ford page.” He hastened to add, “we do not go into details with him on 
anything,” and he, not Ford, actually wrote Ford’s column. But Hanley and 
Judge Raymond curtailed Gallagher’s subsequent questions on the authorship of 
“Mr. Ford’s Page” on the grounds that they related to earlier publications or were 
“indefinite.” Strangely, Raymond continued to permit Gallagher to ask questions 
about The International Jew, despite the objection that it was not mentioned in 
the declaration and had not been formally introduced as evidence. Cameron 
danced around the issue of whether he and Ford had ever discussed the Sapiro 
series. “Not as articles,” was Cameron’s evasive answer. “It would come up in 
the way of comment. I have just one definite recollection of one conversation 
regarding the Sapiro articles, as we called them in the office, and that was at 
the time of the demand for a retraction. Any conversation before that would 
be in just the midst of other conversations, comment upon—probably upon 
comments in the press, or by letter, or by callers. We had numerous—hundreds 
of people call to see us about them.”*” 

That was the longest uninterrupted speech Cameron ever gave on the stand. 
Hanley kept him from elaborating further. After a prolonged rally in which Gal- 
lagher asked Cameron to recount conversations with Ford and Hanley objected 
each time, Judge Raymond lost some of his judicial calm: “I think the Court is 
perfectly clear in what I want to ascertain, and that is whether the witness has 
any memory of recollection of conversations, or the substance of them. I think 
it could be asked in a very short, simple, direct way, and I think all of us would 
understand just what is being sought, and I think it is time that we make some 
progress in this case.” Gallagher promptly “subscribe[d] to that proposition.” 
But he could not formulate the question in a way that drew Hanley’s approval. 
When the judge asked Cameron whether he could remember the substance, if 
not the precise words, of conversations he’d had with Ford, the witness finally 
put everyone out of their misery with a simple no. Convinced the witness was 


being purposefully evasive, Gallagher protested and made to continue, but 
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Hanley complained about “the abuse of this witness at this time before the 
jury.” The judge instructed Gallagher to move on. 

Gallagher’s following subject was Sapiro’s demand for retraction. Hanley 
stipulated that the DPC received it, but he could not recall on what date. At 
that point, Cameron did remember a discussion between himself and Ford. 
“Much to Gallagher’s chagrin,” Cameron said he told Ford: “For the first time 
in my newspaper experience I had been called on—the statements that I had 
been responsible for—I had been challenged by a demand for a retraction.” 
According to Cameron, Ford queried, “On these farm articles that we have 
been running?” Cameron testified, “I tried to explain it to him and he waived 
[sic] that off, he apparently did not know what I was talking about.” The last 
clause of that sentence was struck as drawing a conclusion. “I tried to tell him 
what the thing was and he just passed it off with a wave of his hand. He says, 
“Well, if you are wrong, you ought to take it back, and if you are right, you 
should stand by it.” 

Gallagher then moved to the Independent’s investigation of its stories before 
and after the demand for retraction. Cameron acknowledged that Fred Black 
“conducted an investigation along some lines,” but he could not remember with 
whom Black talked or where he went to conduct his investigation. Gallagher 
narrowed the question further: did the DPC appoint or detail “any person to 
examine the facts set forth in the demand for retraction?” Gallagher wanted 
to know what effort the newspaper made to check its reporting, particularly 
because it ran another article after receiving the demand. After the usual argu- 
ments and objections, Cameron finally answered: “I think not—my depart- 
ment did not; I gave no orders for anyone else to do it.”*° 

Colloquy among Raymond, Gallagher, and Hanley veered toward the absurd 
when Gallagher tried to use the International Jew articles to prove Ford’s con- 
nection to the newspaper’s other Jewish-related content. When he offered the 
first series as evidence, Hanley countered that those articles never mentioned 
the plaintiff by name and were thus irrelevant. Gallagher interjected, “[T]hey 
refer to the international money power and banking ring, which [Sapiro] is 
later charged with being a member of.” Raymond then asked Gallagher, “You do 
not expect to produce any proof that it was known to either defendant during 
the publication of these articles that he was a member of any of those various 
groups?” Gallagher replied, “That would be impossible, if the Court please, 
[because] it is not a fact.” The libels alleged the existence of a conspiracy that 
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never happened, but Raymond expected Gallagher to provide proof of that 
conspiracy before he could deny its existence. Gallagher was not even per- 
mitted to introduce the date of January 22, 1922—the date the first series was 
suspended—or to connect Ford to the decision to suspend that series or begin 
the second one.“ 

Gallagher returned his focus to the Sapiro articles, asking Cameron to 
describe how he edited Dunn’s manuscripts for publication. Here again the 
attorney ran into problems. Asked to explain his markings, Cameron even- 
tually acknowledged that he was trying to restrict the characterization from 
all Jews to “a few of the financial group.” When Gallagher asked him to name 
names, Hanley objected and Raymond sustained. When Gallagher asked Cam- 
eron to interpret his editing, Raymond cut him off there, too: “[The] article 
speaks for itself and is the best evidence.” At this point, because Cameron had 
not yet produced the original copy of the demand for retraction and all the 
exhibits that Sapiro had requested, Gallagher suspended his examination of 
Cameron until he brought the documents to court. The defense deferred its 
cross-examination until Gallagher completed his direct. Cameron performed 
admirably in his role as sacrificial lamb, leaving the stand unbowed in his asser- 
tion that “he alone was responsible for the Independent’s articles and policy.” 

The following witness was the plaintiff’s first “surprise”: James Martin Miller, 
a writer who had worked for Ford in the early 1920s. The relationship soured, 
and sometime after he was let go, Miller sued Ford in Washington, D.C., where 
he lived, for unpaid salary. Ward Creech and Ernest Liebold were concerned 
about the impact of Miller’s suit on Ford’s Muscle Shoals bid, for good reason. 
While in Ford’s employ, Miller met with Coolidge at Ford’s behest, just before 
the exchange of Ford’s presidential endorsement for Coolidge’s pledge of sup- 
port for Ford’s bid. If Miller wanted to harm Ford publicly, he needed only to 
disclose the fact of his meeting with the president.” 

Miller’s testimony did not confirm those fears, but what he said about 
Ford’s knowledge of Sapiro and the cooperative marketing articles was far 
more damaging. In 1923, Miller was sent to Ford’s office, where the two had a 
memorable conversation: “Why don’t you write an article about the Jews and 
the Reserve Bank down there, Eugene Meyers [sic],” Ford told Miller, “‘and 
do you know Aaron Sapiro?” Cameron’s claim that Ford did not know Aaron 
Sapiro had thus been swiftly impeached, but Gallagher was not yet finished: 
“What did Mr. Ford say?” Miller delivered: “He said that [Sapiro] was organiz- 


Trial and Mistrial 233 


ing the farmers with that bunch of Jews down there, and trying to bilk them.” 
“What else?” “Well, he said, “We are going to expose him, and I think that 
the Dearborn Independent has a good circulation among the farmers, and we 


2» 


will upset the apple cart?” Senator Reed rose to his feet with an air of superb 
unconcern, “tapping his horn-rimmed spectacles against the palm of his left 
hand”: “You set that claim up in court in Washington and you were defeated?” 


“T lost, 
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Miller said “in a very low voice.” “‘That’s all,” Reed replied. Despite 
Reed’s attempt to undermine Miller’s credibility, those “five minutes of brisk 
new testimony,” the Los Angeles Times commented, “lifted the trial from the 
depths of monotony into which it had fallen." 

The week drew to a close as Gallagher called Fred L. Black to the stand. 
Gallagher found Black much more forthcoming in his answers than Cameron, 
but then Black stayed on safer terrain: the Independent’s circulation numbers. 
Mail subscriptions dropped from 648,009 at the start of the Sapiro articles to 
571,575 when the articles ended. Black could not account for the number of 
copies distributed through car dealers, newsstands, post offices, or “Ford agen- 
cies.” Nor could he confirm the plaintiff’s reports that free copies of the prune 
article were circulated in California’s Santa Clara Valley, the tobacco articles 
in Kentucky and Tennessee, the hay article in Yakima and Walla Walla, and 
the cotton article across the South. He acknowledged having had “some part” 
in the publication of The International Jew, although Reed fought to exclude 
that testimony. Gallagher then introduced Peteet’s 1924 correspondence with 
the Independent and asked Black to relate the events surrounding Peteet’s Sep- 
tember 24, 1924, meeting with newspaper staff. Unlike the Independent’s cor- 
respondence with A. C. Cherry, however, Raymond permitted Gallagher to 
enter these letters into evidence. Gallagher asserted that Peteet’s letter notified 
Ford “to stop publishing the Sapiro series.” Reed countered that there was “no 
showing” that the letter “ever came into the hands of Mr. Ford.” Gallagher was 
ready: “I do not maintain that he read it; it probably was read by Mr. Liebold. 
Mr. Ford reads very few letters. I understand that is part of the job of Mr. Liebold.” 
Judge Raymond stopped the bickering by adjourning until Monday morning.” 

In its first week and a half, aside from James Martin Miller’s revelations, 
the trial had produced few startling moments. Reed had not yet made much 
of an impression; he left most of the heavy lifting to Hanley and came to life 
only briefly, during Miller’s and Black’s appearances on the stand. The press 


devoted its coverage of the second weekend’s recess to the same subject it had 
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75. Janet and Aaron Sapiro departing the federal courthouse during the libel lawsuit 
(from the Collections of The Henry Ford, 90.1.1940.13/THF101588). 


during the first weekend: the timing of Ford’s visit to the stand. Gallagher let 
it emerge in an interview on Saturday, March 26, that he intended to present 
his case as quickly as possible to force the defense to put on theirs. Presumably, 
Sapiro’s time on the stand would be limited, and so, too, would Ford’s, under 
the assumption that Judge Raymond would continue to observe the federal 


rules that prevented attorneys from cross-examining their own witnesses. The 
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defense did not anticipate using Reed, its big gun, on Sapiro; rather, Hanley 
would cross-examine him. As a result, Gallagher said, he anticipated calling 
the chief “foes” in the case as soon as Tuesday, March 29. The New York Times 
pointed out that Ford had no reason to worry that he would suffer a repeat of 
his experience in the Tribune case. Sapiro sent his friend Lewis Strauss some 
press clippings with a sardonic note: “It’s war here—and I don’t know whether 
I am going to come home on my shield or with it!””* 

On Sunday evening, the Los Angeles Times carried an Associated Press 
story in which Gallagher said he expected to finish Black’s testimony promptly 
Monday morning, examine Sapiro for an hour, and then call Ford. All indica- 
tions from the plaintiff, then, were that Ford was likely to be forced to go to 
the post office, ascend to the fourth floor like any citizen, and swear the wit- 
ness oath by Tuesday or Wednesday at the latest. Gallagher signaled as much 
to Longley with a March 28 letter requesting that Ford bring a group of docu- 
ments when he appeared to testify. But Ford was not just another citizen; he 
was one of the nation’s most “prominent men,” and he would come to court 
guarded by one hundred federal agents. Because he had yet to appear in court, 
his absence drew no comment on Monday, March 28—the morning after his 
fateful “accident” on Michigan Avenue.“ 

The trial proceeded with no sign that anything was amiss. The lawyers 
argued over the admissibility of the amended declaration. Even though Gal- 
lagher agreed to drop 54 of the 141 libels from his complaint, the defense 
countered that all 141 had been read to the jury and evidence had been admit- 
ted to substantiate some of the deleted libels. Accordingly, Reed and Hanley 
argued, the jury would be prejudiced by their exclusion. Raymond ruled that 
he would accept the amended declaration. The defense, as it had threatened 
over the weekend, filed a motion for mistrial, which Raymond rejected. Black 
then returned to the stand, where he discussed several management issues. He 
could not say for sure whether free copies were sent to Ford dealers in areas 
targeted by the articles. He always ran all consequential decisions past Liebold. 
All correspondence addressed to Ford, whether or not marked “personal,” went 
to the mailing office for sorting, and the DPC never made a profit. Reed leapt 
to his feet at this last statement but was dismissed. Gallagher insisted that the 
DPC’s “poverty” revealed its dependence on “Mr. Henry Ford for his monthly 
contributions to keep it going.” That financial dependence, Gallagher main- 
tained, established that Ford was responsible for what the newspaper published. 
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Raymond then excluded letters from cooperative officials questioning Dunn’s 
facts and conclusions as the series ran. This correspondence, Gallagher argued 
vainly, gave the defendants “notice of the unreliable character of Dunn as an 
informant... [thus proving] their malice in continuing publications of which 
he was the author.”* 

Unable to introduce evidence of protests from outside the Ford organiza- 
tion, Gallagher had to content himself with getting Black on the record as to 
his own investigations. The witness downplayed the significance of the legwork 
he conducted before the lawsuit. He acknowledged visiting Chicago; talking 
to American Farm Bureau Federation officials, including J. W. Coverdale and 
Oscar Bradfute (two of Sapiro’s bitterest enemies); and engaging in the “gath- 
ering of documents and various information.” But he declared he had not 
“made any special assortment of letters of that kind.” He also hired McCall as 
a special agent. He could not recall, however, any of the exhibits attached to 
Sapiro’s demand for retraction, nor could he find the complete version of the 
document as subpoenaed by the plaintiff for trial. Wearily, Hanley agreed to 
stipulate that all the defendants had been served with the demand for retrac- 
tion and received the exhibits that came with it. The relevance of this line of 
questioning became obvious a moment later when Black told the court that 
he sent the Independent’s copy of Sapiro’s demand to Liebold rather than to 
Ford. “Why?” asked Gallagher. “Because I did not take things like that up with 
Mr. Ford,” Black answered. Having heard how the chain of command worked 
in the Ford organization, Raymond then permitted Gallagher to introduce 
Peteet’s letter to Ford of September 9, 1924—a tactical victory as important 
as Miller’s testimony. Reed demanded to know why: “The evidence thus far is 
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that Mr. Ford never saw this letter.” “There is evidence,” Judge Raymond ruled, 
“that it came [in]to the possession of his general secretary.” That was sufficient 
for him. Reed tried to distinguish personal and corporate correspondence, but 
to no avail; the letter was read to show that Ford knew, as of September 1924, 
that the published series had raised serious objections in the minds of those 
it mentioned.” 

After the court took a two-hour lunch break, Gallagher sought unsuc- 
cessfully to admit each of the exhibits that Sapiro attached to his demand for 
retraction. Finally, Gallagher asked Black whether he had, “during the course 
of your connection with the Dearborn Independent, . . . from time to time, met 
Henry Ford?” He had, “occasionally.” Had they talked about the Independent’s 
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policies? “In a very general way.” Had they discussed such policies as related 
to “the Jewish Exploitation of Farmers’ Organizations articles?” “Not prior to 
the beginning of suit,” Black said. He never talked to Ford about the articles, 
about any of the letters the Independent received about the articles, or about 
any of the exhibits that came across his desk as the articles were published. 
With that, Gallagher dismissed him. The defense declined to question him. 
Although the court refused to admit the demand for retraction and its enclosures, 
Gallagher was then permitted to read at length from the articles themselves, 
with Hanley objecting frequently. At last, Gallagher rose to his feet. “Mr. 
Sapiro,” he called.” 


“The little black-haired, soft-voiced Chicagoan” rose from the plaintiff’s table, a 
rolled-up sheet of paper in his hand, and strode to the witness stand. He turned, 
faced the court deputy, smiled, and took his oath. The New York Times sketched 


his appearance on the stand: 


Naturally, years of court experiences had eradicated any court nervousness in the bear- 
ing of the plaintiff. He was calm, but alert—alert with a peculiar quality all his own, 
sharp, black eyes darting about and never resting long on anybody or anything, color 
blind eyes by the way; a wan, intellectual face, extremely mobile in registration of the 
thoughts that seem to be tumbling one after another back of his high, square forehead, 
and thin-veined hands tensely folded in his lap—hands, for all their repose, that actu- 
ally suggested that they, too, were vigilant. 


The Associated Press echoed that description: “Sapiro, keenly black-eyed, alert, 
slim, and swarthy, leaned far forward in the witness chair, hands grasping a roll 
of paper in his lap. A vivid flush spread over his face as he crackled answers to 
his counsel’s volley of questions.”*! 

For all he knew, he was the only Jew in the courtroom. He may have pre- 
ferred it that way. For he alone had taken on Henry Ford. No one had stepped 
forward to share the burden. The expensive litigation had overwhelmed his con- 
siderable financial reserves. A few trusted friends advanced him money to get 
him through the discovery process. Now, as his attorney approached to begin 
the rapid-fire direct examination they planned, the spotlight turned solely on 
him. They would throw off the defense—and finally engage the jury—with 


the gripping saga of his desperate childhood and his professional success.” 
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Gallagher proceeded to elicit Sapiro’s life story efficiently while Reed, sitting 
“almost at Mr. Sapiro’s feet,” took notes and Hanley objected at nearly every 
turn. The defense sought to exclude his military service during the war (which 
the judge finally admitted), his children (whom he could not discuss), and any- 
thing that demonstrated his “fidelity . . . to American principles.” Although 
Sapiro later complained that the judge expunged all talk of his war record, he 
was in fact allowed to tell the jury how doggedly he sought to put on a military 
uniform. His calm demeanor on the stand drew rave reviews: “All the time he 
was polite and courteous and smiling and patient. There was something calm, 
serene about Sapiro as the story flowed from him in his soft, even, rather high 
pitched tone. He did not show any resentment, even when Senator Reed tried 
to block his war record. And as he told it, it was a commonplace thing, noth- 
ing to boast about.”” 

Sapiro and Gallagher worked so smoothly and quickly together that it 
produced a complaint from Reed: the witness supplied answers before defense 
counsel could register objections. When Reed asked the court to instruct Sapiro 
to answer more slowly, Gallagher seized the chance: “Either more deliberation 
or more speed on the Senator,” he said, zooming into his next question while 
Raymond stared stonily at the top of his bench and Reed glanced at the jury. 
Sapiro ended the day by describing his work organizing tobacco, wheat, cot- 
ton, and potatoes. That work, he said, largely ended in 1924, but an explana- 
tion for that turn of events had to wait until the next day. Still, Sapiro seemed 
exultant, “confident that if allowed to explain these affairs in his own way he 
could show that the attacks on him by the Independent were libelous and that 
he would win the million dollar verdict which has become his goal.” At day’s 
end, Gallagher told the press that the rest of Sapiro’s direct examination would 
take only about an hour and a half. After cross-examination—its length, Reed 
said, depended on Sapiro—Ford would be called next.** 

On March 29, Sapiro continued to describe the rise of cooperatives under 
his direction during the early 1920s. The highlights of his career as the move- 
ment’s premier legal advocate included his appearances in the U.S. Supreme 
Court and in the supreme courts of fifteen states, as well as his uniform state 
cooperative marketing statute. Gallagher then led Sapiro through an account 
of his California organizing days. The witness carefully pointed out that the 
fundamental principles of cooperative marketing, including such California 


innovations as the ironclad contract, were not his invention: “I did not evolve 
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any new ideas at all.” He acknowledged that it was his insight to organize by 
commodity rather than by locality. It was also his idea that member contracts 
should include enforcement clauses, such as “the right of injunction and spe- 
cific performance.” In describing the troubles of the California tomato growers 
during the war, Sapiro testified, he “appealed futilely to numerous persons for 
help until Senator Reed was asked to assist.” Upon hearing that Reed indeed 
tendered assistance, Gallagher asked, “Was he one of those ‘gentile fronts’ 
referred to in the Dearborn Independent?” Before Sapiro could answer, Reed 
interjected, “I didn’t know at the time who I was representing.” The courtroom 
burst into laughter, which an annoyed Raymond quieted with his gavel.” The 
crowd may have found Reed’s embarrassment amusing, but it forced Reed to 
distance himself from the service he rendered to a Jewish constituent. 

The press continued to remark on Sapiro’s modesty, his lack of anger and 
bitterness, and composure on the stand. He summarized how the appearance 
of the articles had damaged his law practice in cooperative organizing: his 
net income dropped precipitously, only two new farmers’ groups asked him 
to form cooperatives after the series began, and only three established coop- 
eratives continued to retain him. After a lengthy and detailed discussion of 
Sapiro’s legal work, including his extensive appellate practice defending the 
uniform statute, the court held, again over defense counsel objections, that 
he qualified as an expert who could testify about the business practices of 
the associations and the marketing issues associated with the various crops. 
Gallagher then asked his client to tell the court his annual income over the 
course of his career. In 1916, he earned $10,000 in fees; by 1920, the year of his 
stunning performance in Birmingham, Alabama, that amount had tripled. 
Two years later it doubled again, to $61,000, and held steady at nearly that level 
through 1924. Thereafter, his income dropped sharply, to $42,300 in 1925 and 
to $42,900 in 1926. After Sapiro agreed to provide a list of all the cooperatives 
that had sought or used his services, Gallagher turned to Senator Reed: “You 
may take the witness.”*° 

When the senator took charge of Sapiro’s cross-examination, it was the surest 
outward sign that the Ford legal team knew how considerably the stakes in the 
case had changed since Sunday night. There was no longer any reason to hold 
the biggest gun out of action. Ford’s lawyers hoped that Reed could break Sapiro. 

Reed started by reviewing Sapiro’s partnerships, fees, and records. He wanted 
to know how much Robert Marx and William Lynch were being paid, as they 
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were not full partners in Sapiro’s firm. Reed then reviewed Sapiro’s practice 
history, beginning with his admission to the California bar in 191, trying to 
rattle him over dates, case names, and exact fee amounts from those early years. 
Such trivia did not ruffle Sapiro. Reed tried to provoke him when he could not 


produce account books from those years: 


REED: [D]id you destroy or make away with your books of account? 

SAPIRO: I have never made away with a book of account in my life. 

REED: I did not ask you that. I asked you what you did in this case. You say you have 
not got them. What became of them? 


SAPIRO: I have not any idea. 


This accusation drew the first show of anger: “Mr. Sapiro’s face flushed and his 
snapping black eyes fairly blazed. His tone, however, was courteously smooth 
as he replied.” Reed had only twenty minutes with him before the end of the 


day intervened. Rumors that Ford had been sighted in the courtroom around 


| FIGURES IN FORD TRIAL AS ARTIST SEES THEM _| 


7.6. Editorial cartoon lampooning participants in the libel trial, heavily emphasizing 
Aaron Sapiro’s Jewish appearance, and depicting Henry Ford as a hapless victim 
rather than the powerful instigator, Detroit Free Press, March 24, 1927 (by F. S. Nixon, 
reprinted by permission of the Detroit Free Press). 
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midafternoon—a prank played by local reporters on “gullible court attaches,” 
the Detroit Times gleefully recounted—proved unfounded, but not before stir- 
ring up spectators and photographers.” 

Tuesday’s restlessness permeated Wednesday’s courthouse atmosphere as 
well. Reed resumed a steady, “grueling” pace in his interrogation, one the wit- 
ness returned in kind. Tendentiously verifying prior testimony, Reed reviewed 
Sapiro’s legal fees and the dozens of cooperatives from which he had earned 
them. The issues were dry, technical, and uninteresting to everyone except the 
principals. Reed sought to parry Sapiro’s claim that the articles damaged him 
by showing, for example, that his income could have declined for other reasons: 
the cooperatives “had gone out of business”; Sapiro “neglected” his clients; 
or the entire “plan and scheme” of cooperative marketing collapsed. Indeed, 
“Senator Reed gave particular attention to bringing out that various farmers’ 
cooperative marketing associations that Sapiro formed have failed.” Gallagher 
seemed unworried. He had so little to do, he told a reporter, “that he had to 
rise to make an objection to get a chance to stretch his legs.” For his part, the 
plaintiff took seriously the task of defending his organizations and his work. 
“Sapiro doffed his armor of impetuousness and sparkling temperament,” the 
Associated Press dispatch read, “and met the suave, insinuating thrusts of Reed 
with an urbane equanimity.” The day was “devoid of fireworks,” observed the 
New York Times, but the writer was referring to what took place in front of the 
judge." Outside the courthouse, reporters were getting wind of real fireworks, 
and those fuses were already lit. 

Word of Ford’s hospitalization leaked on Wednesday morning. By after- 
noon, Cameron’s statement about the accident was in the hands of a press corps 
increasingly rabid for information. At 9:15 p.m., Ford’s physicians released a 
terse, three-sentence bulletin about his condition. The following morning, the 
newspapers led with the story of the accident and pushed the trial to inside pages. 
Speculation about when Ford would appear at court, and in what condition, 
ratcheted up the public’s emotional investment in the case and its outcome.” 

Sapiro’s third day of cross-examination began with all the appearance of 
normalcy. Reed picked up from where he had left off the day before. The two 
attorneys matched each other carefully. Reed kept his questions measured and 
limited, so as to elicit only the information from the witness that he wanted; 
for his part, Sapiro used every opportunity to point out when a question was 


flawed, unanswerable, or required extended explanation. For example, Reed 
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asked Sapiro to confirm that he organized growers into locals that then deliv- 
ered their crops to larger cooperative associations. No, Sapiro replied patiently, 
that was not correct. The locals were formed “at the initiative of the growers 
themselves.” What happened after that, he explained, depended on the type 


of commodity being produced: 


SAPIRO: [I]f it were whole milk, for example, that would be localized; if it were a com- 
modity which had to be packed, or which had to be treated in some local way, such 
as butter or potatoes, then you would form locals and federate the locals. 

REED: Now, I am trying to get the first one. 

SAPIRO: I am giving you this as a full answer. .... 

REED: I am simply trying to get this as it is, Mr. Sapiro. 

SAPIRO: I am trying to explain it to you as it is. 

REED: Yes, but I want to get it my way. 

GALLAGHER: Well, I object to the— 

REED: | am just trying to be nice with the witness and explain. 

THE COURT: I think we are getting along very nicely, if we confine ourselves to 
questions and answers. 


REED: Yes. 


Reed was trying to imply that Sapiro proactively appeared on the scene to shep- 
herd growers into cooperatives, wherever they lived and regardless of what they 
produced. Sapiro deflected that insinuation by distinguishing spontaneous 
movements by farmers, on the one hand, from the kind of coordinated legal 
assistance he was called in to provide, on the other hand. After the court’s re- 
buke, Reed ceased arguing with Sapiro over these sorts of answers during this 
line of questioning.” 

The brokered peace did not last long, however. When Reed read a letter 
Sapiro wrote in 1921 to George Jewett about organizing the Northwest Wheat 


Growers, he inadvertently ignited another sharp disagreement: 


REED (Reading): “Mailing plan for central agency followed by Rio Grande Growers 
Exchange which will best suit needs of Northwest Group. Also please go over this 
with Garrich and adopt.” 

SAPIRO: “And adapt.” 


GALLAGHER: Wait a minute. 
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SAPIRO: I am going to ask you to read it correctly, Mr. Reed. 

REED: I what? 

SAPIRO: I am going to ask you to read it correctly. It says, “and adapt.” 

GALLAGHER: It does not say “adopt.” 

REED: That is true, it is “adapt.” What did I say, “adopt”? 

SAPIRO: “Adopt.” 

REED: [“The Senator looked over his tortoise-rimmed glasses at the witness.”] Very 
well, you distinguish between “adapt” and “adopt”? 


SAPIRO: [“Shortly”] Any man does.” 


Their pointed repartee amused the national press: “Sapiro was too quick 
for his questioner, who had difficulty in remembering the long and numer- 
ous association titles. The witness, himself a lawyer, smiled indulgently as he 
prompted the white-haired veteran of the Senate. In one instance he even sug- 
gested a question which he thought would help Reed bring out the point he 
had in mind. The senator, however, ignored the proffered aid.” Sapiro knew 
just what he was doing: “[Reed] had a trick of asking ‘double’ questions and 
he kept me on my guard all the time to cut these double questions in two; and 
that would make him pretty ‘sore—for lawyers, including myself, don’t like to 
have the witness breaking in and correcting them in that way.”” 

Local papers painted a darker picture of the plaintiff’s time on the stand. 
Harry Bennett, Ford’s security chief, was feeding slanted coverage to cronies 
at the Detroit Times, a Hearst syndicate newspaper. Detroit readers learned, for 
example, that Reed’s “merciless curiosity” and “oratorical guns” got Sapiro to 
admit that he received large fees for securing War Finance Corporation loans 
for the wheat and cotton growers. The Detroit Times neglected to mention that 
Sapiro’s fee from the wheat growers, $5,000, represented 1 percent of the total 
loan amount. The national papers pointed out that Reed cherry-picked the 
record, asking only about organizations that failed, and when it came time for 
Sapiro’s redirect examination, he would doubtless argue that most of the coop- 
eratives he formed failed “because the rules he laid down were not followed.”” 

The day’s big news broke into the trial during the morning. After a brief recess 
and a sidebar conference with the lead attorneys, Judge Raymond addressed the 
jury. One of the morning papers—he did not specify, but most likely Detroit 
Times—published a report that “an agent of the U.S. Court” was investigat- 


ing the relationship between Ford’s accident and the libel case. That report, 
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Raymond declared, “is utterly without foundation,” and the jury was to dis- 
regard any statement implying that the federal court was in any way involved 
with any investigation of Ford’s accident. Raymond did not sequester the jury in 
this case, despite its high profile, because, for one reason, it was a civil case, not 
involving the death penalty; for another, the government was nearly broke. As 
it was, the district attorney lacked the money even to pay the Ford jurors their 
daily fees, and the court was relying on their goodwill in proceeding without 
pay until Congress appropriated funds. Such distractions were minor compared 
to the question that mattered most: when would Ford come to court? At day’s 
end on Thursday, Gallagher told the press that he intended to seek a court order 
for an independent medical examination to confirm Ford’s condition. Galla- 
gher indicated that he might also demand the defense proceed with its case if 
Ford could not appear when summoned. If that option was unpalatable to 
Reed and Longley, they could either take a postponement or keep Sapiro on 
the stand and forestall Ford’s appearance as long as possible. 

The defense did not tip its hand the next morning, April 1. Instead, Sapiro 
and Reed continued their sharp exchanges, with neither side showing any sign 
of relenting. Reed asked Sapiro to account for his presence in Texas in spring 
1921: “You were still down there, were you not?” Sapiro jumped on the adverb: 
“I was down there, but not ‘still, if you are trying to convey the thought I was 
down there through the whole period.” Reed: “I do not mean to convey any 
thought except that you were down there in the month of April, 1921.” “Then, 
I would say, now, instead of ‘Still’” “Very well,” Reed replied; “have it your 
way.” “No,” Sapiro responded, “but I want to get it right.” At that, Reed turned 
to the judge: “The witness is constantly haggling over questions here, in a per- 
fectly astounding manner to me, and trying to draw fine distinctions. I have 
been perfectly plain with him, and I have accepted his corrections, and tried 
to go on. I want to go on now.” Reed’s use of the word haggling was probably 
not an accident; it served to remind the jury, unsubtly, of Sapiro’s Jewishness. 
Raymond sought to calm Reed: “I think the question has been answered.” But 
Gallagher would not permit the moment to pass unchallenged: “I do not think 
it is proper for Mr. Reed to criticize this witness, in this particular instance, 
especially.” Raymond acknowledged that “in this particular instance,” Sapiro’s 
clarification was “justified.” Reed did not argue with the judge.® 

Reed spent the day largely on the cotton industry, Sapiro’s speech to the 1920 


Birmingham cotton meeting, and the location and operation of Sapiro’s law 
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offices. “It becomes patent,” the Chicago Tribune concluded, “that the Ford side 
is going to show that Sapiro organized some of the large groups, such as cotton 
growers, under a plan by which their product must be delivered to the associa- 
tion and that the association, disposing of its holdings on a so much a month 
basis, would borrow from the bankers giving the notes secured by the products 
on hand. As one of Ford’s counsel put it, ‘when you've got the output mortgaged 
to the bankers—who controls it?” Laying out this complex theory was putting 
a strain on Reed. At the start of the day, he asked the judge’s permission to sit 
rather than stand while questioning the witness; even granted that privilege, 
he found himself unable to keep pace with Sapiro’s rapid answers, on which he 
was also taking notes. The testimony was so detailed and technical—different 
crops required lengthy explanations about how they were grown, processed, 
and marketed—that Sapiro sought to establish goodwill with the jury: “I do 
not want to give the appearance of even attempting to evade,” he said. But his 
insistence on clarifying and explaining his answers, rather than simply reply- 
ing yes or no, added tension to what was an inherently hostile relationship with 
Reed. Evading usual court protocol, Sapiro addressed Reed directly when he 


didn’t like how something was going: 


REED: At this same time that you got the money for them— 

SAPIRO: I never got the money. 

REED: Now think we might, if your Honor please, quit quibbling about that. 
SAPIRO: I think you should. 

GALLAGHER: There is no testimony at all, of course, before us, that he did [get any money]. 
REED: | submit the witness’ [s] conduct is improper. 

THE COURT: I think it is more proper to just ask another question and proceed. ... 


I think everybody in the court room understands the meaning of both parties. 


The court adjourned for the weekend early to permit Sapiro to catch a train to 
Chicago, where he tended to his neglected law practice and visited his family. 
Just after the trial began, two of his young children contracted scarlet fever.*° 
Over the weekend, the national newspapers reviewed Sapiro’s performance 
favorably. An Associated Press dispatch that ran in the Washington Post and Los 
Angeles Times described his “story of struggle and reward” and his “remarkable 
accomplishments in a virgin field.” The story concluded that Sapiro held his 


own during cross-examination: “Blunt questions and insinuations have been 
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answered readily, without signs of wriggling by the quick-witted Sapiro, who 
says his reputation was injured by articles printed in Ford’s Dearborn Inde- 
pendent.” The ordeal was far from over, bemoaned a New York Times reporter: 
“Something approaching old age may overtake Aaron Sapiro on the witness 
stand in his suit . . . if the plans for his cross-examination are carried through 
on schedule.” Once Reed finished laying the remains of dead cooperatives at 
Sapiro’s feet, the article explained, Gallagher would “escort the jury over the 
same thing again” to “clear his client of the ‘deaths’ of the many cooperatives 
which have gone out of existence.” The issue of antisemitic libel was falling 
further and further to the side, as the defense kept the focus squarely on Sapiro’s 
law practice and on the amount of money he made in this “virgin field.”®” 
The weekend also brought the news that the Wayne County prosecutor, 
Robert M. Toms, had decided to accept the report of the Ford organization 
investigators regarding the March 27 accident. Once Harry Bennett’s team 
concluded that the accident was unintentional, “not by design,” Toms saw 
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no reason to “duplicate their efforts.” “I shall assume that they have made an 
adequate and thorough investigation,” Toms announced, “and I shall accept 
their findings that it was an accident.” In an extraordinary abdication of offi- 
cial responsibility, he deferred to Ford’s agents on the grounds that “they had 
every motive to get at the bottom of the thing.” They also had every motive to 
hide something, or to create appearance of something where nothing existed. 
Toms’s willingness to permit Bennett to draw a sheet over the accident scene 
meant that there would be no independent inquiry into what happened that 
night, no official scrutiny of Ford’s story, and no corroboration of what the wit- 
nesses saw. Everyone in Detroit—from the judge on down—was willing to take 
Ford’s word for it that he had been in an accident, that he had been injured, that 
the accident was unrelated to the lawsuit, and that he would testify when he 
deemed himself fit to appear. “Had Mr. Ford been fortunate enough to escape 
injury he probably would be summoned to the witness chair some day next 
week,” speculated the New York Times, estimating that fully ten days would pass 
before Ford would be well enough to testify. Rumors such as those so enraged 
Ford, the Detroit Times reported on April 4, that he vowed to appear “splinted 
and bandaged if called.” It was the New York Times, not the local papers, that 
reported the presence of Harry Bennett in the federal courthouse on a daily 
basis during the trial’s second week. Ostensibly there to guard the mounting 


depositions and other documents that were set aside in a room for the defense’s 
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use, he was also in charge of “a small army” of “detectives, guards, watch- 
men, and the like” from the “protective branch of the Ford organization.” The 
detectives “also maintain a watch on the spectators who attend the trial daily. 
Some of the spectators . . . have become, unwittingly, objects of close scrutiny 
by the sleuths. So far, no ‘suspicious characters’ have been located.” This 
cloak-and-dagger characterization suggested that the seriousness of purpose 
with which the trial began was disintegrating into spectacle as the proceed- 
ings dragged on. 

On Monday, the session of court began with the admission to local practice 
of Milton Sapiro, newly arrived in Detroit with his brother’s law firm records. 
After taking his oath, the younger Sapiro joined Gallagher at the plaintiff’s 
table, where the two attorneys listened as Reed continued to hammer away 
at the matter of legal fees, supposedly an objective measure of how Sapiro 
“exploited the farmers.” All told, between 1922 and 1927 the cotton growers paid 
Sapiro $70,000; shorn of explanation, that figure seemed huge. Reed “sought 
to get the witness to admit” that an associate helping him organize New Jer- 
sey’s wheat growers “had drummed up” a meeting in 1921 and that he refused 
to represent the New Jersey organization “because [he] did not get any fee.” 
Rather, Sapiro contended, “‘I was interested in the welfare of the farmers. . . 
and I say that in view of all of your insinuations.” Their interaction grew per- 
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sonal, driving Sapiro to “rebuke” Reed for mispronouncing his name: “‘You 


have used it correctly any number of times. I particularly dislike Sap-eye-ro; 
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there is no such name. I prefer Sap-ee-ro.”” Reed apologized, and at the end of 
the day he “frankly admitted he was tired.” Adding to his burdens, Gallagher 
publicly confirmed that Ford would be his next witness, news that dovetailed 
with reports that Ford was quickly regaining his strength. Otherwise it was 


a “lack-lustre” day, spent reading speeches, letters, and other records into evi- 
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dence. ““They do no harm, and they do no good,” Gallagher complained in 


«ce 2969 


court. ““They merely clutter up the record. At this rate we will be here for years. 

On April 7, the Ford lawyers began the day with a private conference with 
Judge Raymond. They refused to answer questions about the discussion, lead- 
ing the press to speculate that the meeting concerned Ford’s availability. “His 
physicians,” the New York Times commented, “were having a hard time keeping 
him indoors.” In contrast, the two Sapiro children remained seriously ill, and 
their father again left Detroit for Chicago immediately after court adjourned 


for the weekend to see them.” 
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77. Henry Ford and Harry Bennett in Bennett’s office at the Ford Motor Company, 
September 1945 (from the Collections of The Henry Ford, THF24029). 


Over the weekend, the Detroit newspapers continued to tell a different 
story about the trial than the national press. The locals painted Sapiro’s testi- 
mony in a critical light, showcasing correspondence in which he appeared to 
threaten to sue the Minnesota potato growers if they did not pay him a “rea- 


sonable” fee. Quoting an unnamed source said to be one of Ford’s “closest 
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friends,” the Detroit Times emphasized that Ford remained a “very sick man,” 
unable to walk, and unlikely to attend court for weeks “unless he is carried in 
on a stretcher.” The source was Harry Bennett, who was feeding information 
to William K. Hutchinson, a Hearst reporter covering the trial for the Detroit 
Times. No other major newspapers ran Bennett’s dire reports. Instead, they 
issued Clifford Longley’s update that Ford “makes daily progress and that he 
is impatient to resume his habit of wandering through his plants “keeping in 
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touch with things.” Reporters were growing skeptical: “The fact [is] that only 
one person, other than members of his family, actually is known to have seen 
him since [the accident],” the Los Angeles Times remarked. “That is Dr. Roy 
McClure.” There was, in fact, another person, not a member of the family, 
who had been with Ford every day since his accident: Harry Bennett. 

Lacking real news about Ford, the national press gave its readers an analy- 
sis of what Reed had and had not accomplished as Sapiro began his third week 
on the stand. The New York Times summarized the defense in one sentence: 
“The objective of the Senator’s attack thus far has been to show that Mr. Sapiro 
harvested fees and that his interest in the agriculturist was commercial and 
not humanitarian.” Would the jury accept that claim as a defense against libel? 
When testimony resumed, Reed planned to finish his inquiries on the potato 
industry and then turn to tobacco, “admittedly the field of Mr. Sapiro’s great- 
est labors in the organization of farmers’ cooperative marketing associations.” 
As he said in his opening statement, Reed intended to show that Sapiro put 
together a deal to sell tobacco warehouses to cooperatives for $2 million more 
than they were worth. But as the discovery process revealed, the warehouses in 
question did not exist at the time Dunn alleged they were sold. That the defense 
still sought to prove that allegation promised more excitement.” 

On Monday, April 11, recognizing that he had so far failed to reveal Sapiro as 
a ruthless exploiter of naive farmers, Reed decided to provoke a sudden “explo- 
sion” with a question about the Indiana Onion Growers’ Association. “Now,” 
Reed asked deliberately, “so as not to waste any time on that, did you get some 
fees out of it?” Sapiro “stiffened” and “a tide of red swept over his pale face” as 
he snapped: “I won’t waste any time on it.” Judge Raymond sharply instructed 
the witness to confine himself to yes or no answers and to cooperate, describing 
the witness’s behavior as “grossly improper.” At that, Gallagher leapt to his feet. 
As his lawyer and judge debated, Sapiro sat stiffly in his chair, seething at the 
reproof he had drawn, while Reed and the Ford lawyers sat at the defense table, 
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smiling. Asserting that the judge’s comments had prejudiced the jury against 
his client, Gallagher asked for a mistrial, but Raymond refused.” 

The plaintiff got a measure of revenge the following day. A deputy sheriff 
served Ernest Liebold with a witness subpoena at last. As had his boss, Liebold 
had evaded process servers for months. The opportune moment presented 
itself when, ironically, his Ford sedan stalled while he was on his way to work. 
He was caught after a “thrilling . . . foot race” down a Dearborn city street. 
In court, Reed and Sapiro affected civility, but it was short lived. When Reed 
asked Sapiro to attest to Bernard Baruch’s background as a “speculator on the 
Board of Trade,” Gallagher successfully objected. Reed then asked Sapiro to 
describe Baruch’s training as an economist. Sapiro replied that Baruch’s ser- 
vice with the War Industries Board constituted “magnificent training,” but 
that comment was stricken. Gallagher objected to the question as unrelated to 
anything raised on direct examination and was sustained. He also retaliated for 
the previous day’s embarrassment; instead of agreeing to accept copies of docu- 
ments for the record, as had been his practice so far in the trial, he began insisting 
on legal originals of everything the defense introduced: “By that method he kept 
out several letters which under the previous procedure would have gone in.””* 
On Wednesday April 13, the trial returned to what spectators saw as its pri- 


mary obligation: providing entertainment. The topic was tobacco, the defense’s 
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biggest gun.” The fraudulent warehouse transaction, if substantiated, the 


Detroit Times reported, would “prove [Sapiro] exploited American farmers as 
was charged in the Ford’s [sic] Dearborn Independent.” 

Instead, the defense mishandled the tobacco evidence and committed its 
worst mistake of the trial. Reed decided to introduce part of a speech Sapiro 
delivered in Kentucky in 1921. To the surprise of everyone present, one of the 
jurors, Amor Durat, rose and asked for the entire speech to “be read in full.” 
Durat, a retired Detroit accountant, was the juror thought to be Catholic 
by the Ford jury researchers; the New York Times reported he had “leanings 
toward Christian Science.” He also owned a Ford car. He never got the chance 
to explain whether he was merely curious or distrusted the defense lawyers. It 
is an axiom of American trial practice that jurors do not speak in court. Judge 
Raymond quickly explained that no juror had the authority to make such a 
request, but the tide had turned. At his client’s urging, Gallagher insisted that 
the full speech be read, and the judge agreed. Reluctantly, Stewart Hanley and 
Richard Higgins took turns delivering the speech. It took them three and a 
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half hours; the task left them hoarse and exhausted. The speech triumphantly 
recounted cooperation’s rise in California, the rescue of the fruit industries 
from near ruin, and the promise of prosperity to the Kentucky tobacco farmers. 
Delivering it from the defense table not only put the plaintiff’s ideas into the 
record through the mouths of the defense lawyers but also spared the plaintiff 
an afternoon’s questioning. Sapiro’s joy enticed him to overstatement: “Before 
[Hanley] could realize it, he had unwittingly gotten into the swing of it and 
he was delivering that speech to the jury far more effectively than I could ever 
have done it.” Even the Detroit Times, normally sympathetic to Ford, could not 
comment positively: “The trial rather flivvered during the last week.””° 

“More droning for [the] record” was the New York Times’s description of 
the session. Reed spent the day trying doggedly to show that Sapiro “exploited” 
the tobacco growers, but Sapiro would not budge. Before the senator could gain 
further traction, he was interrupted by a pair of pigeons that flew in to the court 
through a high circular window. “It seemed as if the pigeons sympathized with 
Mr. Sapiro,” the New York Times commented, “for every time the Senator raised 
his voice for a particularly important question the cooing would become almost 
a crooning.” Reed spent two hours reading the minutes of the first meeting of 
the tobacco association and failed to produce clear proof of malfeasance. Reed 
further embarrassed himself when he asked Sapiro for documents only to have 
Gallagher remind him that they had already been introduced on direct exami- 
nation. Sapiro was confident that his testimony showed that “the operation of 
the tobacco cooperatives was entirely above board, known to the public, and 
approved by the farmer members.””” 

The tobacco testimony was supposed to damn Sapiro by disclosing a con- 
spiracy to defraud growers. Reed wanted to show that warehouse owners, rather 
than tobacco producers, controlled the cooperative and sold the warehouses 
fraudulently. He also was certain the cooperative was unable to pay Sapiro’s fees 
because of gross mismanagement, not because of the articles. Instead, Sapiro 
testified that the growers authorized the purchase and conducted the trans- 
action themselves subsequent to their vote. Deeds that Reed insinuated were 
acts of conspiracy that Sapiro kept secret from the cooperative’s rank and file, 
it turned out, were broadly circulated across Kentucky by newspaper well in 
advance of the cooperative’s 1923 sign-up campaign.” 

The conflict between lawyer and witness quickly peaked. Reed tried to get 
Sapiro to admit that he had personally controlled the election of the officers 
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of the Kentucky Burley Tobacco Growers’ Association. “That is not so,” Sapiro 
rejoined. Reed took off his glasses and turned in supplication to the court: “Now, 
if your Honor please, this witness can be more polite than that in his answers.” 
Gallagher moved to strike Reed’s remark, and the judge agreed. When Reed 
attempted to link Bernard Baruch to the conspiracy, Sapiro again defied him: 
“That is absolutely not so.” Reed again complained: “The answer, I insist, is not 
only impolite, but is insulting and wholly uncalled for.” The judge let the answer 
stand. By this time in the trial, Sapiro and Gallagher were monitoring Reed’s 
nerves by observing how many times he missed the cuspidor and sprayed the 
female members of the jury. When Reed’s spitting was off target two times out 
of five, Sapiro and Gallagher decided his composure was shot for the day. “You 
could almost see those women on the jury shudder,” Sapiro later remarked; 
“they all looked like dear, lovely housekeepers, and you could imagine how they 
felt to see this going on right under their noses all the time.”” 

At the close of Thursday’s session, court recessed until Monday, in view of 
the Good Friday holiday the following day. Everyone scattered for the long week- 
end. Judge Raymond left for his home in Grand Rapids, Senator Reed departed 
for Washington, D.C., and Higgins and Raymond Watson, his law partners, 
took a train to Kansas City. The Sapiro brothers returned to Chicago. The 
weekend produced little news, other than a prediction that Ford would take the 
stand within the week and a willingness to connect the accident to his absence 
from court. On April 18, the New York Times reported the “remarkably 
widespread belief that Mr. Ford would never be heard by the jury.” Long- 
ley hastened to contradict that rumor, but he and Bennett were working at 
cross-purposes.*” 

As it turned out, it was not Ford’s health that marked the turning point in 
the case but his chief counsel’s. As Senator Reed rode the train back to Detroit 
on Sunday evening, he “suffered an attack of indigestion.” His Pullman car sat 
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atop “‘flat wheels,” making for an uncomfortable ride that disrupted his sleep. 
Instead of reporting to court the following day, he remained in bed at the Hotel 
Statler, attended by a Henry Ford hospital physician. The cross-examination 
had taken a toll on the defense’s lead counsel: “Most of the time he has been 
on his feet and much of the time he has read long documents into the record. 
At times he has begged the court’s consideration while he sat, and associates 
in the defense of Ford have saved him at others by reading.” Although his col- 


leagues insisted that he spent long hours outside of court preparing for trial, 
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7.8. Women jurors relaxing during a recess of the libel trial. Cora Hoffman, who 


became the subject of jury-tampering allegations and then gave a newspaper 
interview that caused a mistrial, stands third from right (from the Collections of The 
Henry Ford, 90.1.1940.8/THF101580). 


Reed reportedly gave dinner speeches in Detroit and once drove to Ann Arbor 
to address University of Michigan alumni. Speaking through Ford company 
publicists, the senator downplayed the seriousness of his ailment: “I simply had 
a little pain in my stomach and felt I should not attend court this morning.” 

Harry Bennett seized the opening and ordered his “small army” of detec- 
tives into action. They supplied reports to Longley and Hanley, who presented 
them to Judge Raymond. Late on the afternoon of Monday, April 18, a federal 
marshal escorted juror number u—Cora Hoffman, “a pleasant-faced woman in 
her thirties’>—into Judge Raymond’s chambers. He questioned her for forty-five 
minutes about the information the Ford detectives had gathered: a relative of 
hers, who happened to be a Ford employee, heard her say before the trial “that 
she would not vote for a verdict [favorable] to Mr. Ford no matter how long the 
case went on.” Raymond promptly ordered his marshal to conduct an official 


inquiry; the marshal notified the Detroit office of the Bureau of Investigation 
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of the U.S. Department of Justice. The bureau opened an investigation. The fol- 
lowing morning’s papers reported that the defense planned to seek a mistrial.” 

Back in court on Tuesday morning, Longley reported the lead defense 
counsel’s continuing indisposition and suggested that Stewart Hanley take 
over the cross-examination in Reed’s place. Gallagher would not agree. He 
wanted the court to address the accusations against Hoffman immediately. 
Further, he did not intend to give the defense an excuse: “We prefer to have the 
case stand over until the man in charge of the matter may himself be upon the 
ground, so there will be no alibi or excuse for the collapse of the defense.” At 
that, a snort issued from the defense table, and Clifford Longley rose to his feet. 
Judge Raymond then excused the jury, which “had been sitting rather open- 
mouthed throughout the discussion.” After the jury left the room, Longley, 
red with anger, resumed his protest. “Pardon me just a minute,” he said, “but 
I want an objection on the record to Mr. Gallagher’s use of the words ‘collapse 
of the defense,’ here.” Smiling “benignly,” Gallagher gave a withering retort: 
“Perhaps the defense cannot collapse, when it has never been maintained, so I 
may be wrong in that respect.” ® 

Gallagher had more to condemn on the defense side. Since the trial began, 
he declared, “the intelligence department of the Ford Motor Company has been 
very greatly represented in the court room and the corridors of this building.” 
The Ford detectives mingled not only with spectators “but among the jury,” 
Gallagher continued, “and instances have been reported to us where these men 
were talking with the jury, whether to learn the jury’s attitude or to influence 
the jury’s attitude, we don’t know.” He implored the judge to order the defense 
lawyers to have all their detectives “refrain from contact with these jurors.” 
“Just a minute,” Raymond interjected. “Have you any evidence that anyone has 
talked with the jurors about this case?” None that he could offer in court, Gal- 
lagher acknowledged, merely verbal reports. Reminded that he was obligated 
to substantiate charges of jury tampering, Gallagher responded that unlike 
his opponents he did not have an army of staff at his command: “Mr. Sapiro 
and our associates and I are here alone. We have nobody on the outside. We 
are here in the court room fighting our battle in the court room and no place 
else.” Although the judge had warned the jurors not to talk, Gallagher argued 
that they might not realize that a “casual conversation with some bystander” 
might influence them. To enable Reed to recover, the judge had excused the 


jury for another two days; Gallagher demanded that the judge use that time to 
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rein in the Ford detectives. Raymond saw the matter in a somewhat different 
light. Until he saw evidence of such misconduct, the judge was not inclined to 
issue any order or to declare a mistrial. Gallagher then accused Raymond of 
discussing the Hoffman matter with Ford’s counsel in chambers without him 
present. Raymond contradicted that account: “Counsel has twice been requested 
to come to chambers... and has refused to come.” The judge had no intention 
of settling that argument in public: “‘I do not want to enter into any contro- 
versy with you, returned the judge; ‘you are invited now.” The plaintiff and 
all the lawyers then moved into chambers, where they remained for about an 
hour. They met again in chambers in midafternoon. Upon leaving the court- 
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house, no one involved spoke to the press. “I have given my word that I would 
not say anything,’ said Sapiro.”*4 

Someone else was willing to talk. That afternoon, Cora Hoffman gave an 
interview to a reporter for the Detroit Times who came to her home on Four- 
teenth Avenue in Detroit. The reporter was William Hutchinson; Harry Bennett 
had supplied him with her address. The paper published Hoffman’s interview 
that night. Upset about the accusations leveled against her, Hoffman angrily 
denied ever having expressed prejudice toward Ford and contended that she 
had maintained her silence throughout the trial. In an indiscrete outburst, she 


ae 


confirmed the defense’s fears that it had already lost: “It looks to me as if cer- 


tain people were trying to get hold of something to have the case thrown out 
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of court.” As soon as the night edition hit the streets, the Ford lawyers took a 


copy to Judge Raymond; he promptly declared that the interview “constituted 
contempt of court and that he would proceed against the newspaper.” 

The following day, the defense pursued its mistrial motion with renewed 
vigor. Longley unveiled fourteen affidavits—all signed by Ford detectives, many 
of whom also worked as Wayne County deputy sheriffs—alleging a bevy of 
offenses by Hoffman, including perjury. Instead of owning a plumbing busi- 
ness, one affidavit charged, her husband actually operated a “blind pig,” an 
illegal saloon. She had in fact expressed prejudice against ““Old Man Ford’” 
but concealed it to be selected for jury service. According to the press, these 
episodes antedated the start of the trial and were not reported to the court when 
they were discovered; instead, the Ford counsel reported them to the judge in 
their private conference with him on the morning of April 7. But if the Ford 
jury researchers knew these facts before voir dire, they neglected to note them 


on Cora Hoffman’s survey card. All that was recorded about her was that she 
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was “not very well liked among neighbors. Husband [is a] plumbing and heat- 
ing contractor.”* 

Those issues mattered less than a relationship Hoffman apparently had 
with Joseph Miller, something the detectives discerned from conversations 
they observed at the courthouse. In her interview, Hoffman identified Miller 
as a real estate broker to whom she wanted to sell property she and her husband 
owned. The Ford agents called him “Kid Miller,” a name invented, Sapiro con- 
cluded, “to make him sound tough.” The agents also decided that Miller was 


Jewish. Unable to overhear their conversations, the detectives suspected him 
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of offering Hoffman “‘thousands. 


the “alleged ‘blind pig” and talked to Hoffman’s husband, who told Gervaise 


One Ford agent, Frank R. Gervaise, visited 


he advised his wife “to stand out for $15,000” and to treat the exchange as “a 
real estate transaction.” The Ford agents then connected Miller to Sapiro, 
saying the two had been seen talking at the courthouse during the trial. On 
March 23, Hoffman accepted a “five pound box of candy” from Miller, pre- 
sumably at Sapiro’s instructions. These allegations, together with the Detroit 
Times interview, were more than enough to get Hoffman into trouble. When 
she appeared in court on Thursday, April 21, Hoffman “was wan and red-eyed,” 
having spent the previous day undergoing close questioning by Department of 
Justice lawyers: “A tall, good looking woman, with a quick and pleasant smile, 
she seemed to have crumpled.”*” 

She was not alone in her distress. Sapiro and Gallagher were outraged. 
Not only was the trial in jeopardy, but the Ford affidavits also alleged that the 
plaintiff was personally involved in an attempt to tamper with the jury. Hoff- 
man’s Detroit Times interview, Gallagher conceded, provided just cause for a 
mistrial, but the rest of the Ford motion, he argued, was based on manufactured 


«ce 


evidence. The defense was motivated by ““a desire to stop the case now because 


it is clearly not going in the way that [they] thought it would go.” The Ford law- 
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yers resorted to “‘desperate means . . . to prevent or postpone the appearance of 


Henry Ford on the witness stand... [because] he dare[s] not face examination 
on the charges which he has been broadcasting to the world all these years.” 
If the mistrial were granted, the extra time would supply another opportunity 
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to “connect” the plaintiff “with a supposed Jew by the same methods of dark 


insinuation that have marked much of . . . this trial.” Sapiro, too, held back 
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nothing: ““This entire matter bears the mark of a perfect frame-up, a desperate 


method for securing a mistrial at any cost, to defer the appearance of Henry 
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Ford on the stand and to give the defendants another chance to turn the tide 


29 


before some other jury.” In a comment that revealed its sympathies, the New 
York Times added that Sapiro might have encountered Miller as casually as he 
did the other well-wishers who greeted him at the trial each day. Sapiro filed 
an affidavit with the court in which he said just that. The Times also pointed 
out that Ford’s physician “told newspaper men several days ago that he was 
fully recovered now [and his counsel] have insisted that he is eager to testify 
and would come into court at any time.”** 

The following day, Stewart Hanley reintroduced his motion for mistrial 
by explaining why the defense did not formally challenge Hoffman on April 7. 
Their suspicions, he said, “were not sufficient to justify any definite action,” so 
they merely brought it to the judge’s attention in chambers. It was only after 
Ford’s agents made further investigation and obtained conclusive proof that 
the lawyers challenged Hoffman’s presence on the jury. Hanley contended that 
the case might have proceeded with eleven jurors had Gallagher been willing to 
conference privately in chambers rather than discuss the matter in open court 
as he insisted on Tuesday. Gallagher scoffed. According to the Ford affidavits, 
Hanley learned of the objectionable circumstances surrounding Mrs. Hoffman 
on March 24, Gallagher thundered; he waited until April 7 to tell the court, 
and he never shared the particulars with opposing counsel. “I learned of it,” 
Gallagher reiterated, “upon my way to the Court room [April 20], after it was 
in flaring headlines in the public press.”® 

After dismissing the allegations against Hoffman as completely specula- 
tive, Gallagher put her Detroit Times interview in context. When she uttered 
the phrase that the Ford lawyers believed revealed her prejudice about a ver- 
dict, Gallagher argued, she was not talking about Ford at all. She was actually 
“talking about the charges laid against her, and she had a right to discuss those 
charges, where the filing of these charges had resulted in this publicity against 
[her]. It would be a fine state of the law if she could not speak in defense of 
her own character and honor, in defense of the charges filed against her by the 
attorneys for [the] defendant in this case.””° 

Gallagher then dismissed the supposed conspiracy afoot among Sapiro, 
Hoffman, and Miller. He derided the Ford affidavit’s description of the “public 
corridor of the post office building,” where Sapiro and Miller supposedly con- 
versed, as “a comparatively obscure and secluded spot.” The box of candy was 


indeed tendered to Hoffman, who shared it with the other jurors; Gallagher 
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himself witnessed them eating it in the jury room during afternoon recess on 
March 23. But it was not Miller who gave Hoffman the candy. She prevailed 
in a game of bridge the jurors played during their breaks, and one of the van- 
quished male jurors handed her the box as her winnings. The Ford detectives 
mistook the male juror for “Kid” Miller. Gallagher could hardly contain a 
snicker as he concluded: “Now, if they cannot tell Miller from a juror who has 
sat in the Court room for five weeks, how can you give any credence at all to 
any of their statements?”*! 

Gallagher told the judge that the presence of the Ford agents and investiga- 
tors, notorious to everyone involved in the case, was not unique to this trial. 
In his preparation, Gallagher studied “the methods employed by the defen- 
dant Ford in litigation in which he had an interest.” He learned that Ford rou- 
tinely scouted the jury pool and maintained files on prospective jurors; that 
Ford commonly investigated witnesses, lawyers, and litigants; and that Ford’s 
agents “make a practice of tapping telephone wires, wiring the private rooms 
of principals, and even the chambers of Judges; examine sealed mail, examine 
private baggage, engage merchants in the vicinity of jurors’ homes to spread 
favorable propaganda; go into the homes of the jurors posing as salesmen and 
issuing propaganda to the families of the jurors; send a note of warning to a 
juror at his home; and shadow jurors, witnesses, litigants, attorneys, Judges, 
and visitors, to the Court room.” The plaintiff and his lawyer would have to 
be “asses” to stage “some sort of a conspiracy right here in the Court room... 
knowing these detectives were hanging around there.”” 

Gallagher proceeded to lay out a grand theory of what was going on behind 
the scenes. He argued that the Ford attorneys staged the Hoffman affair when 
their tobacco conspiracy theory collapsed on the last day of Sapiro’s cross- 
examination. Sapiro echoed that accusation in his affidavit. The fact that 
the defense withheld information impugning Hoffman’s jury service until 
April 18—after Reed failed to elicit incriminating admissions from Sapiro on 
April 14—was all too suggestive to the plaintiff and his lawyer. Court rules 
governing compromised jurors require lawyers to inform the judge of what 
they know at the moment of discovery. The Ford lawyers held their knowledge 
until they suspected that they could not win the case with that jury, Gallagher 
argued, and should not be permitted to manipulate the rules and the court: 
“{H]ere we have this client of mine in this hostile territory with hundreds of 


Trial and Mistrial 259 


thousands of Ford sympathizers, with that sympathy reaching so far into the 
Court room that even the son of the United States Marshal is a Ford employee.” 
It was time for the defense to prove whether it sought justice or delay: “I never 
have known of a case where justice was not merely blind, but was apparently 
manacled and chained and gagged.” Moments later, however, he gift wrapped 
the mistrial for the defense: “We want our verdict to be untainted by any sug- 
gestion or hint of suspicion. We do not want the court to deny this motion for 
a mistrial. We want a jury of 11 or 12 or 3 or 4 who are standing before the world 
unchallenged as to their integrity.” Stewart Hanley pounced: “[It] would be 
impossible to proceed with this case with eleven jurors. It is beyond the serious 
discussion of sane men that such a thing could now be done.” Gallagher got in 
the last word: “Of course, your Honor is helpless. I am helpless. Mr. Sapiro is 
helpless. These men have created this situation, and they can take advantage of 
it. And you or I are powerless to stop it... . It is just a question now of whether 
they want delays and are taking this nefarious way of getting a delay or if they 
want justice and are willing to try this case.” As Gallagher shouted, he pounded 
the table “under the noses of the Ford attorneys.”” 

The Department of Justice eventually exonerated Sapiro, but it did not mat- 
ter. Hoffman’s published comments about the case made a mistrial unavoidable; 
she publicly expressed a prejudiced opinion about the case while the trial was 
ongoing. In his memoirs, Harry Bennett says he engineered the declaration of 
mistrial by planting the juror-bribing allegations in Hutchinson’s hands. But 
he could not have done it alone. The defense lawyers may have lost the jury, 
but they got what they wanted from the judge.” 

Judge Raymond granted the mistrial immediately upon convening court 
April 21. Apart from granting the interview, Hoffman had done nothing wrong, 
he made clear; nor was there anything in any of the defense affidavits to sup- 
port any allegation against Sapiro. Yet under federal rules the case could not 
proceed with fewer than twelve jurors, and once the press published the alle- 
gations against Hoffman he found it “impossible to make further progress 
with this case.” The wave of publicity that crashed on the court after Tues- 
day’s interview, Raymond declared, was truly disheartening. Defense affidavits 
submitted to the court on Wednesday appeared in the press on Thursday morn- 
ing before the judge had a chance to read them. “These are the most flagrant 
violations of the duty which the press owes to the Court . . . that this court 


260 LITIGANTS AND LOSERS 


has ever known.” He had no choice but to disqualify Hoffman from the jury, 
as both sides agreed that having granted the interview, she was no longer fit 
to serve. Accordingly, “the case must fall at this time . . . because justice has 
been crucified upon the cross of unethical and depraved journalism.” Just as 
the trial stumbled to its undignified end, Ford’s doctor announced that the 
auto manufacturer was “completely recovered” and able to testify, “except for 
a slight stiffness in his back.” 


APOLOGY, RETRACTIONS, 


AND RECRIMINATIONS 


How long will American Jewry and leaders of American Jewry maintain [their] 
“friendly neutrality” in this unequal contest between the world’s richest anti-Semite, 
a breeder of race hatred, and a man, a Jew, who, at least, has never tried to defame a 
Gentile, who, at least, has never attempted to sow the prolific seeds of race hatred, 
who, at least, is willing to face his accuser in an open court of law and lay his whole 
life open to the eyes of the world? 


—Detroit Jewish Chronicle, April 1927' 


The mistrial ended the public drama between Ford and Sapiro, but their battle 
would continue. Law and the court had provided the arena and the rules for 
their encounter, and lawyers staged the case before the public. Everyone from the 
lawyers to the reporters assumed that the parties would return to court. Yet Ford, 
who had a history of confounding the conventional, decided to finish the dispute 
outside the legal process. To do so, he enlisted an unlikely ally whose coopera- 
tion enabled a sudden, surprising, and anticlimactic conclusion to take place. 

The determination of both sides to proceed to trial left Louis Marshall sit- 
ting on the sidelines, watching developments impatiently. He was waiting for 
the chance to “take into consideration an adjustment of the Shapiro [sic] case,” 
as he reminded Detroit lawyer Fred Butzel in late June.’ Before trial, he told 
Butzel he was eager to assist with a settlement, but there was nothing for him 
to do. The prospect did not bother him, at least not enough to acknowledge. 
“I really believe that the game is not worth the powder,” he told friends. Despite 
the evidence brought out at the trial, Marshall remained convinced that Ford’s 
newspaper was popular only with “small, unimportant and ignorant groups 
that have no influence and [with] the Ku Klux Klan.” 

When the trial raised the “Jewish question,” it reawakened Marshall’s con- 
cerns about what the Sapiro case meant for the larger cause of Jewish civil rights. 
In late March, he deplored the “loose thinking” the trial generated, insisting 
that it was merely an “ordinary action for libel.” Because the “infamous charges 


made by Ford against . . . the Jews, as such,” had been ruled irrelevant to the 
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lawsuit, Marshall believed that Sapiro “could not represent the Jews in fight- 
ing for their honor.” The whole thing was “a personal action of Mr. Sapiro” 
and “nobody else’s business.” The publicity only invited the public to speculate 
about how Sapiro should conduct his case and what he should do with $1 mil- 
lion if he won. Most of all, Marshall thought the case contradicted the strategy 
that he and the American Jewish Committee (AJC) had maintained for more 
than six years. He recognized the damage Ford did to Jews, but he seemed to 
underestimate the effects of specific unanswered allegations in the press.‘ 

In 1927, as in 1920, the AJC president viewed Ford’s printed assaults as an 
attack on all Jews. He also knew that he could take no direct role in the litiga- 
tion without the express consent of the parties and their lawyers: “[N]othing 
has been further from my mind than to intrude into Mr. Sapiro’s litigation,” 
he insisted to Fred Butzel. The declaration of mistrial broke open the logjam 
that prevented Marshall from getting involved. Now he could try to shape 
events and move things along, without “embarrass[ing] Mr. Sapiro” and with 
an eye on the larger picture.’ In short, he could resume his accustomed—and 


uncontested—place at center stage. 


In Detroit, the mistrial left loose ends for the judge and lawyers to address. On 
April 30, Judge Raymond convened a hearing to discuss a new trial date. Sapiro 
and Gallagher pressed for the earliest possible start; Sapiro even volunteered to 
“share the expenses of the jury,” but that proposal had no chance. Congress had 
failed to pass a new appropriations bill to fund federal court expenditures after 
July 1, and Judge Raymond was already committed to other cases for the sum- 
mer. Gallagher pleaded that many of his witnesses were farmers, thus making 
a fall trial that conflicted with harvest decidedly inconvenient. He also pointed 
out that the contracts of two of Sapiro’s tobacco cooperatives were set to expire, 
“and unless the Ford charges are disposed of, the Jewish attorney’s interests might 
suffer.” Longley accused him of “playing for publicity” and countered that July 
and August “would be ‘too warm for court duty.” Judge Raymond ended the 
wrangling by postponing his decision until July 1. He also left unresolved a de- 
cision on contempt-of-court charges pending against the Detroit Times for the 
Hoffman interview.° 

As soon as the jurors were released, reporters begged them for comment. 
Some were more forthcoming than others. The women said only that they 
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found the case “‘“interesting.” Amor Durat, who requested that Sapiro’s entire 


tobacco speech be read aloud in court, asserted, ““The jury almost unanimously 
believed that the defense had collapsed and that the plaintiff was justified in 
bringing the suit. He was in a fair way to get a verdict.” Charles Daly, a Catholic 
who like Durat owned a Ford car, defended the jury’s integrity: “I don’t think 
a fairer jury could be got together. I know that I tried to keep Mr. Ford and 
Mr. Sapiro on the same level in my mind. We were all sorry for Mrs. Hoffman, 
and we were ready to go ahead with the case.” A retired saloonkeeper, Ernest 
Schweim, refused to tip his hand: “I didn’t see anything on either side.”’ 

Sapiro flung himself into a posttrial public relations tour. Immediately after 
the mistrial declaration, he left Detroit for New York, where he checked into 
the St. Regis Hotel and spent the weekend visiting friends. After his bruising 
weeks on the stand, Sapiro found some vindication in the warm welcome he 
received in New York. He quickly discovered that his new status once again 
put him in demand as a public speaker.* 

On May 27, Sapiro gave his first major public speech since the mistrial at 
Union Temple in Brooklyn. The temple was full, and in the dry, cool spring 
evening outside, overflow crowds “waited for a glimpse of Sapiro.” In addition 
to declaring his “determination to fight the case to the limit, to vindicate the 
Jews of America, and [defend] the cause of cooperative marketing,” he com- 
mented at length on the dramatic developments that punctuated the trial. Ford’s 
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accident was “‘faked’ to keep him off the witness stand.” Likewise, Sapiro was 


convinced that Reed’s illness had no physical origins; rather, “‘he lost his nerve 
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and his vanity was punctured at the collapse of his case.” He also asserted that 
he would “not accept a nickel for himself if he wins the verdict.” In a nod to 
his audience, he complimented “the fairness of the New York newspapers in 
reporting the trial.” Three days later, the Jewish publication The Day spon- 
sored his talk at Carnegie Hall, “My Fight Against Henry Ford.” Listeners of 
radio station WMCA heard Sapiro lay out his reasons for continuing the fight: 
“I want to show the world that [Ford] may be a genius at mass production, 
but he has distorted [people’s] minds and souls when it comes to giving them 
freedom in religion.” 

Defense lawyers watched Sapiro’s every move, collected press clippings, and 
hoped he would say something incriminating. The mistrial changed nothing 
about how they did their jobs, how they viewed their opponent, or how they 


planned to manage the case. They still did not view the case as putting their 
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employer’s ideas on trial; they would continue to attack Sapiro. They harbored 
only contempt for him, his legal career, and his platform of agricultural reform. 
Although they underestimated Sapiro and his ideas in the first trial, the Ford 
lawyers confidently planned no change in strategy as they contemplated their 
return to court. 

Big change, by contrast, was sweeping through the Ford Motor Company. By 
the time the libel suit came to trial, its venerable brand had endured two years 
of sluggish sales. The Model T that had once so dominated the American car 
scene was in its last throes. Between 1925 and 1927, the company hemorrhaged 
money as Chevrolet and other General Motors models overtook Model Ts on 
the roads and in the ledger books. In both mechanics and design aesthetics, 
the Model T had been surpassed, and for months its proud inventor refused to 
acknowledge what the rest of the industry knew. Finally, however, after Ford 
dropped tantalizing hints in late 1926 and early 1927, the Ford Motor Company 
announced on May 25, 1927, that it would design and sell a new car. The next 
day, Ford greeted the fifteen millionth Model T as it came off the production 
line in an understated ceremony." 

Admitting that the Model T’s commercial life had ended was extremely dif- 
ficult for Ford. He saw the car as an extension of himself: it reflected his auster- 
ity, his distaste for frills and customization, his insistence on an unchanging 
technology. As Ford’s lawyers chased Aaron Sapiro and his clients across the 
country in the mid-1920s, all of those traits left Ford and his company in an 
unaccustomed position: losing to the competition. Yet Ford stubbornly refused 
to accept the verdict of the market or the recommendations of top executives 
who favored a new model. The press assumed that the impending demise of 
the car led Ford to scuttle the libel case, judging by the timing of his announce- 
ment. Many historians have drawn the same conclusion.” 

That theory is entirely plausible, even likely. But Ford’s own executives 
knew better than to reduce Ford’s decision making to simple cause and effect. 
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As Edwin Pipp remarked, “‘Ford has been doing the unexpected thing for 
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15 years—ever since I knew him.” Pipp, Black, and others knew that Ford jug- 
gled upward of a dozen major undertakings simultaneously throughout his 
career, managing and delegating as his attention and interest directed. During 
the first Independent series, he acquired railroads, ironworks, and entire towns 
in Michigan’s Upper Peninsula that he planned to make into model societies 


built around farming and lumber. During the Sapiro series, he worked to secure 
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Muscle Shoals, not just to acquire the dam and nitrate mines but also to create, 
as some in the press described it, a “Detroit of the South.” In 1925, he started 
a project that dwarfed the rest: the acquisition of rubber plantations in Brazil 
and the construction of a “new America” in the Amazon jungles. Ford was a 
master of compartmentalization. He generally did not permit events in one part 
of his life to intrude on his other plans. The mistrial and the announced end 
of Model T production coincided, but only Ford really knew how the events 
were connected. From the moment Ford realized he could not avoid testify- 
ing, the case ceased to be winnable. Harry Bennett thought that Ford arrived 
at this realization on the trial’s second day, when “Mr. Ford’s nerve began to 
fail visibly” as his lawyers stalled for time.” By the day of the “accident,” Ford 
had moved on. All that remained was to create and manage the process by 
which public events could be made to line up with his private determination. 

The deceptiveness that clouded Ford’s motives and thoughts during the trial 
continued to shroud him after it was over. Everyone around him—his lawyers, 
his private secretary, his corporate executives, his family—believed a new trial 
would occur. Throughout May and June, the lawyers for both sides prepared 
for the new trial, although they did not know when it would begin. Taking no 
one, not even his lawyers, into his confidence, he permitted them to carry on 
while he, like the mysterious Oz behind the curtain, pulled levers and deto- 
nated explosions. While the lawyers continued their work, Ford set in motion 
a series of events that led several different individuals to believe that each was 
acting at his behest and in his confidence. And none of those individuals, each 


working on separate tracks, was talking to Ford’s lawyers." 


While the lawyers argued about Gallagher’s amended complaint and a start 
date, Ford put his legal end run into motion. In early May, he summoned Inde- 
pendent business manager Fred Black to his office, where he reportedly said, “I 
want to stop the Dearborn Independent!” Because Ford controlled the news- 
paper, he had only to give Black—and Cameron—instructions to carry out his 
wishes. He was just planting the first of several seeds. Others he sowed in soil 
outside the company. 

Over the following few weeks, Ford brought several important friends to 
Dearborn for separate, private conversations. One was the journalist and writer 


Arthur Brisbane, a prominent figure in the Hearst news organization. His daily 
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column appeared in more than two hundred daily newspapers and eight hun- 
dred weeklies in the United States and around the world, “prompting the Hearst 
chain’s public relations department to claim that he was the most widely read 
writer in the history of the world.” Brisbane was one of Ford’s closest friends, 
as close to him as Thomas Edison; Brisbane and his wife socialized with the 
Fords, one of a very few journalists to enter that select club. In 1921, President 
Harding used Brisbane as an intermediary when he sought to persuade Ford 
to end the Independent’s first antisemitic series. Though long a Ford admirer, 
Brisbane did not share Ford’s antipathy toward Jews, editorialized against the 
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Independent in 1920, and believed that Ford “‘did not ever realize the full effect 
of the articles.” On May u, Brisbane visited Ford at Fair Lane, where the two 
visited privately for the better part of the day. None of Ford’s aides, attorneys, or 
close associates knew about the meeting. Two months later, Brisbane reported 
that Ford said that day that “‘he had made up his mind to discontinue absolutely 
and permanently all articles such as those that had given offense to Jews.” Ford 
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also protested that he was not “‘an enemy of the Jews” because he employed 
thousands of them and respected their accomplishments. Brisbane left Detroit 
unaware of what Ford planned to do or how he would make his wishes known 
to anyone. In fact, Ford had already begun to put the gears into motion.’ 

A second figure involved in the Ford end run was Joseph Palma, the for- 
mer head of the U.S. Secret Service’s New York field office. Palma was “an 
intimate of Harry Bennett’s,” which may explain Bennett’s observation that 
William Cameron “deeply hated” Palma and did everything he could to sepa- 
rate Palma from the Ford Motor Company. Palma, who would be rewarded 
for his help in the Sapiro case with the Ford dealership on Staten Island, paid 
a visit to Dearborn shortly after Brisbane. Ford “mentioned that he had been 
quietly investigating some statements in the Independent and was shocked by 
what he found.” Palma confirmed that Ford had offended the Jewish people. 
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According to Palma, Ford replied, “I wish this wrong could be righted,” and 


he accepted Palma’s offer of assistance: “‘When my real views are explained to 
the proper people they will know I am prepared to act honorably and to repair 
the damage as far as I can.”””” 

A third contact was Earl J. Davis, another Ford friend with federal con- 
nections. Former assistant U.S. attorney Davis was then in private practice in 
Detroit. After answering a call to Fair Lane, Davis went to Washington, D.C., 


where he sounded out a number of politicians, “including a New York Jew who 
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is a Representative in Congress,” about how to “sav[e] Mr. Ford from going on 
the witness stand in the Sapiro case.” Davis also told the unnamed New Yorker 
that Ford “and his family” wished to “put an end to the controversies and ill 
feeling” that the Independent had aroused. According to the New York Herald 
Tribune, Davis was advised to go to New York and seek out “some prominent 
member of New York Jewry” on Ford’s behalf. When Davis arrived in New 
York on May 20, he and Palma arranged a meeting with former New York con- 
gressman Nathan Perlman, a lawyer and high-ranking official in the Ameri- 
can Jewish Congress, established during World War I as a more democratic 
counterweight to Marshall’s American Jewish Committee. Davis and Perlman 
knew each other from serving together in Washington. The three discussed the 
Sapiro case, Ford’s desire to settle, and his benign feelings toward Jews. Davis 
asked Perlman to suggest “some prominent Jewish leader to whom the Ford 
agents could go for advice.”® 

In May and June, Marshall was in constant contact with Fred Butzel, who 
was monitoring developments in the Sapiro case for him. With the trial now 
in abeyance, Fred Butzel saw no reason Marshall should not help. Butzel sug- 
gested to Palma and Davis that they contact Marshall once they arrived in New 
York. Perlman agreed with this suggestion; that way, both Jewish civil rights 
organizations would be represented in the settlement negotiations. On May 21, 
Perlman, Palma, and Davis called on Marshall at his office and presented him 
with Ford’s request. Marshall jumped at the chance to orchestrate Ford’s historic 
surrender, believing that he alone acted for the interests of the Jewish people. 
The mediators conferred three more times before the end of June. Davis and 
Palma informed Marshall that “Ford was satisfied that those whom he had put 
in charge of The Dearborn Independent had taken advantage of him by pub- 
lishing a series of articles attacking Jews.” Assured that Palma and Davis were 
authorized to speak for Ford, Marshall presented terms for “the big phase of 
the subject”: “I told [them] that the Jews had been grievously wounded by these 
libels and that mere words would not heal the injury.” But Ford would have to 
agree to terms: “Particularly . . . there must be a complete retraction of all the 
false charges made, an apology, a discontinuance of the attacks, and amends 
for the wrong.” On June 16, Davis returned to Detroit.” 

The involvement of so many people, most of them personally autho- 
rized by Ford to represent him, soon generated headaches for Marshall. On 


June 24 he wrote to Butzel, “I have just learned that we are evidently acting at 
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cross-purposes, that you have been in communication with Mr. Ford and that 
this is creating a complication in my negotiations which have been advancing 
with some show of success although one can never be sure until the last min- 
ute.” Marshall asked Butzel to come to New York so they could discuss the case 
and so he could “go into details.””° 

Sensing his friend’s discomfiture, Butzel called Marshall on the telephone 
on June 28. Marshall was still uncomfortable about getting involved without 
some sort of authorization from the plaintiff, or at least without letting him 
know what was happening. Butzel agreed to contact William Henry Gallagher 
on Marshall’s behalf, but Marshall did not wait to hear from Butzel before ensur- 
ing that he was acting with Aaron Sapiro’s full knowledge. Sometime between 
June 24 and June 28, Marshall asked Lewis Strauss to convey a request. Would 
Sapiro be interested in having Marshall work for him or having him represent 
his interests in the delicate negotiations then under way?” 

On June 29, Butzel reported that Gallagher “was quite appreciative of what 
was being done.” Not having spoken to his client in some time—Sapiro was 
then in Canada at the invitation of the United Farmers of Canada and the 
Saskatchewan wheat pool—Gallagher was initially “somewhat afraid to act 
without Mr. Sapiro’s consent,” Butzel noted. Gallagher finally reached Sapiro 
by telephone late on the June 28 and briefed him about Marshall’s negotiations. 
Sapiro immediately authorized his lawyer to “approach the Ford attorneys with 
respect to a settlement immediately.” Butzel interpreted Sapiro’s instructions 
to Gallagher as an endorsement of what Marshall was doing, “independently 
even if simultaneously” of the lawsuit, because Butzel—and Marshall—believed 
that any statement Marshall negotiated with Ford would make Sapiro better 
off: “Sapiro feels that the time is extremely right to get his matter disposed of,” 
Butzel claimed, “and that this will not in any sense injure but may help the 
disposition of the other and larger issues.”” 

It does not appear that either Marshall or Butzel prioritized Sapiro’s interests 
in a new trial during these critical days in late June. Butzel construed what he 
knew of Sapiro’s wishes in a light that reflected favorably on Marshall’s work. 
By June 28, Palma and Davis relayed to Marshall Ford’s willingness to accept 
his conditions, and once armed with that knowledge, Marshall was determined 
to proceed independent of Sapiro’s litigation. On June 30, Marshall reiterated to 
Butzel that although he was “anxious” to accomplish “a retraction and a settle- 


ment which will in other respects be satisfactory” to Sapiro, neither Sapiro’s 
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group nor theirs should “interfere with the plans of the other.” At the very least, 
it seems that Marshall equated his role in securing a statement from Ford with 
Sapiro’s stake in the outcome of the litigation.” 

Evidence exists, however, as to what Sapiro wanted his lawyer to do and how 
Sapiro related his case to “the other and larger issues.” In answering Strauss’s 
telegram containing Marshall’s offer to represent him, Sapiro clearly indicated 
his desires: “Believe Marshall should refer approach to Wm. Henry Gallagher, 
particularly since Gallagher stood by throughout the fight and is entitled to 
any prestige of settlement which his courage has earned. Have indicated terms 
fully to Gallagher . . . [will] waive all personal damages and gladly face my 
future from my ruins with this accomplished.” Besides directing Marshall 
to defer to Sapiro’s attorney of record, Sapiro listed his settlement demands. 
In addition to a full retraction of the conspiracy charges and the attacks on 
cooperative marketing, Sapiro wanted payment for his court costs, including 
Gallagher’s fees, and the endowment of an agricultural college scholarship for 
a Jewish orphan. Whose job was it to ensure that the ongoing negotiations took 
these wishes into consideration? 

The lawyers did not ponder that question. Gallagher apparently saw Mar- 
shall’s negotiations as Marshall did—as separate from the litigation—and did 
not intervene. On July 2, Sapiro reported to Strauss that Gallagher had con- 
tacted him only to tell him the court set a trial date no earlier than Septem- 
ber 12. Marshall, having heard no objections from Gallagher through Butzel, 
proceeded. On retainer to no party in the case, he technically represented no 
one. After getting the go-ahead from Butzel, Marshall wrote a statement for 
Ford to review, consulting Palma and Perlman by phone as he wrote. He was 
not satisfied until his seventh draft.” 

On June 30, Palma presented the statement to Ford. To Palma’s astonish- 
ment, the automaker put his pretty, flowing signature on the last page with- 
out reading the document. “This is pretty strong, Mr. Ford, and I suggest you 
go over it pretty carefully,” Palma advised. “Joe, no matter how strong it is it 
couldn't be too strong,” Ford replied. “Let the Jew judge me by my acts in the 
future.” Ford then signed a letter authorizing Davis and Palma to deliver the 
signed statement to Marshall in New York. Palma promptly telephoned Mar- 
shall to inform him that Ford had signed the document and that his only other 
instruction was that it be released through Arthur Brisbane. Davis and Palma 


air mailed the paper to New York, where Marshall kept it in his office safe.” 
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Unannounced and unheralded, a signed copy of the statement arrived at 
Brisbane’s office on July 5. That was his first sign that Ford had acted on the 
ideas they had discussed nearly two months before.” It was up to Brisbane to 
determine how and when he would publish the statement. “Literally, the mes- 
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sage I received from Mr. Ford was: ‘Here’s a statement I have made,” Brisbane 
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wrote in his column. “Write around it in any way you like.” He could have run 
the statement as a scoop for the Hearst syndicate, but Brisbane chose to release 
the apology to all the New York newspapers and the wire services on July 7, 
with the stipulation that it be printed as written. The apology ran under Ford’s 
name. Marshall was mentioned only as having received it from Ford; Marshall’s 
role as its true author was a closely guarded secret. Brisbane also asked that his 
name go unmentioned, but that request was vainglorious. Hearst’s New York 
American published a special with the story of Ford’s statement, accompanied 
by a Brisbane editorial, thus obliging him to deny widespread reports that he 
had prevailed on Ford to make the statement.” 

Marshall had much to gain by collaborating with Ford on the apology. He 
sought to write a fitting end to the ugly episode; to dictate the terms of Ford’s 
surrender gave him enormous personal and professional satisfaction. But he 
conceded what Sapiro and Gallagher had established at trial: Ford’s personal 
responsibility for the Independent. In the apology, Marshall had Ford confess to 
having delegated the responsibility of running his newspaper to trusted subor- 
dinates who betrayed him by publishing articles and editorials that in no way 
represented his views. Marshall’s statement for Ford echoed Cameron’s lame 
testimony: “[I]t goes without saying,” the statement read, “that in the multi- 
tude of my activities it has been impossible for me to devote personal attention 
to their management or to keep informed as to their contents. It has therefore 
inevitably followed that the conduct and policies of these publications had to 
be delegated to men whom I placed in charge of them and upon whom I relied 
implicitly.” Having discovered the paper’s actual contents by finally reading it, 
Ford was chastened to discover that Jews attributed the paper’s content to him 
and believed that the publication represented his views: 


To my great regret I have learned that Jews generally, and particularly those of this 
country, not only resent these publications as promoting anti-Semitism, but regard me 
as their enemy. Trusted friends with whom I have conferred recently have assured me 


in all sincerity that in their opinion the character of the charges and insinuations made 
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against the Jews, both individually and collectively, contained in many of the articles 
which have been circulated periodically in The Dearborn Independent and have been 
reprinted in [The International Jew], justifies the righteous indignation entertained by 
Jews everywhere toward me because of the mental anguish occasioned by the unpro- 


voked reflections made upon them. 


Having been led “to direct [his] personal attention to this subject,” he was 
“mortified” to discover that the Independent had become the “medium for 
resurrecting exploded fictions.” In this way, Marshall reminded readers that 
Ford’s staff had been notified that the Protocols had been debunked. “Had I 
appreciated even the general nature, to say nothing of the details, of these utter- 
ances I would have forbidden their circulation without a moment’s hesitation, 
because I am fully aware of the virtues of the Jewish people as a whole, of what 
they and their ancestors have done for civilization and for mankind toward the 
development of commerce and industry, of their sobriety and diligence, their 
benevolence, and their unselfish interest in the public welfare.” On its face, this 
text was incredible. Marshall could not have known that Ford had said essen- 
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tially the same thing to Arthur Brisbane in May: “‘Nobody can accuse me of 
being hostile to the Jewish people as a race. I employ thousands of them. They 
include many of my ablest associates. . . . I am hostile to concerns that seek to 
control others and make money hard to get, no matter what their race or reli- 
gion, but I am not hostile to Jews.” Ford then authorized a full retraction in 
the Independent and offered his act of contrition: “I deem it to be my duty as an 
honorable man to make amends for the wrong done to the Jews as fellow-men 
and brothers, by asking their forgiveness for the harm I have unintentionally 
committed, by retracting so far as lies within my power the offensive charges 
laid at their door by these publications, and by giving them the unqualified 
assurance that henceforth they may look to me for friendship and goodwill.”” 

The apology was a masterful work of evasion draped in apparent contrition. 
By incorporating Ford’s trial defense in the apology, Marshall permitted Ford 
to claim that he knew nothing of the Independent’s contents until the lawsuit 
and to place responsibility for the offensive publications on his employees. 
What Marshall got in return was an important concession: Ford’s promise 
to restrain the circulation of The International Jew in the United States and 
Europe. Stripping the Protocols of the power of Ford’s name and wealth had 


been Marshall’s aim since 1920. With Ford’s name on the statement, and with 
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Brisbane’s gloss that Ford “had expressed deep regret that the articles ever had 
been published,” Marshall believed that he had secured a conclusive, historic 
victory: he had succeeded in disassociating Ford from the Protocols.*° 

In his capacity as the official recipient of Ford’s apology, Marshall pub- 
lished a statement, accepting it on behalf of American Jews. In his response, 
Marshall lectured Ford on the fundamental fallacy of sowing racial prejudice 
in America: “We [Jews] had fondly hoped that in this blessed republic, with its 
glorious Constitutions and its just laws, it would be impossible to encounter 
the hatred and rancor to which our brethren have been and still are subjected 
in other lands. . . . Happily such excrescences could not flourish on American 
soil.” Still, Marshall continued, the memories of antisemitic prejudice, stereo- 
types, and falsehoods that Ford’s publication brought back to life damaged 
the good feelings of Jews towards Ford and of Americans toward Jews. Now, 


however, there was hope for a new beginning: 


The statement which you have sent me gives us assurance of your retraction of the of- 
fensive charges, of your proposed change of policies . . . and good-will, of your desire to 
make amends, and what is to be expected from any man of honor, you couple these as- 
surances with a request for pardon. So far as my influence can further that end, it will be 
exerted, simply because there flows in my veins the blood of ancestors who were inured 


to suffering and nevertheless remained steadfast in their trust in God. 


The AJC promptly published a pamphlet with Ford’s statement and Marshall’s 
letter side by side, lest anyone miss the symbolism of the person to whom Ford 
sent his emissaries.*! 

The nationwide front-page headlines on July 8 that proclaimed Ford’s appar- 
ent change of heart confirmed Marshall’s sense of victory. Those with different 
stakes in the matter drew more nuanced conclusions. The plaintiff was still in 
Canada the day the apology was announced. The Associated Press immediately 
sought him out for comment on Ford’s statement and on rumors that he was 
about to settle the lawsuit. Sapiro was “‘happy to know that Mr. Ford was not 
going to use his enormous influence and wealth in furthering attacks against 
Jews.” Ford’s apology, he said, “‘justifies all the worry, trouble and expense of 
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the long and bitter suit at Detroit.” Interestingly, Sapiro agreed that Ford was 


being “‘deceived by subordinates” but reminded the public that he, Sapiro, was 


“the agency to bring these things to his attention and thereby to have enabled 
him to have set himself right as a maker of opinion throughout the world.” 
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For comment on the progress of settlement negotiations, Sapiro referred the 
press to his lawyer. Although Sapiro accepted the cover story crafted for the 
apology statement, he made it clear in his statement that he held Ford respon- 
sible for the Independent.” 

No one in Detroit but Ford knew about the apology in advance. William 
Cameron was caught completely by surprise when it hit the press and could 
not answer for the newspaper’s new editorial policy: “This is absolutely the first 
time I have heard of any such statement or intention on the part of Henry Ford,” 
he said. “I most certainly will get in touch with Mr. Ford and find out what is 
back of this.” He seemed compelled to reveal his loss of face: “Mr. Cameron 
declared he could not believe Mr. Ford would make public such a statement 
without advising him, inasmuch as he was in control of publication of The 
Dearborn Independent and would be the first to be notified of any such inten- 
tion on Mr. Ford’s part. ‘It is all news to me,’ he said, ‘and I cannot believe it is 
true.” Unnerved, he skipped town on July 8, accompanying Henry and Edsel 
Ford and a party of engineers as they inspected a railroad in northern Michi- 
gan. He left behind a group of stunned Independent employees to produce an 
issue in which no mention was made of the anti-Jewish campaign. “While the 
presses were operating to-day there appeared to be a tension about the publish- 
ing office,” the New York Herald Tribune reported. “Employees said they had 
not received official word that a new editorial policy was to be adopted.” On his 
return, Cameron sat in his office and, insulated by Ford “secret service” agents, 
refused to grant interviews. Liebold was more adroit at avoiding the press. No 
newspaper got him to comment. Perlman, Davis, and Palma kept their work 
with Marshall carefully concealed from Ford’s top lieutenants, a fact Perlman 
disclosed with relish on July 10.” 

The apology publicly humiliated Ford’s lawyers. They got advance word of 
the announcement from Gallagher, their opposing counsel, who got it from 
Fred Butzel. Longley and Hanley were then put in the awkward position of hav- 
ing to present the statement on Ford’s behalf, only to have the Associated Press 
report that Ford “‘did his own talking’ and ‘played his own hand.” Marshall 
confided to Cyrus Adler that he was certain Ford’s only advisers in the matter 
were Davis, Palma, and Edsel Ford. As far as Longley, Hanley, and Reed knew, 
Ford acted entirely on his own. Their awkwardness stemmed from having to 
reveal that they had lost control of their client. Longley could tell the press only 
that he had nothing to do with the preparation or issuance of the statement and 
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that he planned to continue the Sapiro litigation. Hanley sought to disassociate 
the apology from the litigation, reminding reporters that the Jewish question 


«ce 


had been ruled irrelevant to Sapiro’s lawsuit: “I do not see that Mr. Ford’s repu- 
diation of the anti-Jewish articles has any connection with the Sapiro case.” 
Hanley also asserted that Ford would take the witness stand when the case 
resumed in September. Because Ford would probably never follow through on 
that commitment, no one took it seriously. With Gallagher commenting that 
he expected to settle promptly in light of Ford’s statement, Hanley’s attempt 
to finesse commanded little attention.** 

Senator Reed’s fury knew no parallel. In Texas on July 8, he telephoned 
Detroit with one imperious query: “What in hell is this I see in the Dallas paper?” 
When a reporter caught up with him on the train to Houston, Reed did not 
try to contain his shock at being shut out of such an important development: 
“I was in Detroit when the case was set [on July 1] . . . and so far as I have been 
advised, we are preparing to go to trial with the case. I might add that I have 
been where I could be reached constantly and am sure that if any move of this 
kind was pending I would have been advised.” Ever the trial lawyer, he contin- 
ued to plead his case: “We were prepared to justify [the statements made against 
Sapiro ]—that is, our defense was that the statements were true.” A few months 
later, he contacted Longley to deal with some unfinished business: he had not 
received the balance of his fee. “In view of the miserable outcome of the case I 
would like to get the matter settled, and off my mind, and as far behind me as 
possible. I hardly need say to you that if I had dreamed before entering the case 
of any such denouement I would not have gone into it for any kind of a fee.” 
Reed assured Longley of his professional and personal regard, “however much 
I am disgusted with what happened.” Longley hastened to reply, reciprocated 
the compliment, and apologized for the delay. He also confided that he shared 
Reed’s sense of revulsion at the turn of events: “Regardless of the unfortunate 
turn taken in the case... I understand thoroughly how you feel about the out- 
come of it. No one connected with it felt more disgust at what occurred than 
I did myself. I am trying to put that part of the recollection out of my mind.” 
Whether the two lawyers were upset at their client’s decision to settle or by 
the fact that he cut them out of the process might be impossible to determine. 
Several months later, as he geared up for what would be his last presidential 
campaign, Reed swept all doubts aside for a Kansas audience: “‘All I want to 


say about that case, said the senator, smiling, “is that, whatever the amount of 
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the fee, it was not big enough to pay me for a client lying down after I had won 
my case.” All told, Reed and his firm billed Ford $118,118.82 for their services.’ 

Edwin Pipp was only too happy to comment after hearing the news. He 
reminded people that the Independent’s antisemitic campaign had been Ford’s 
idea from the start: “[T]he anti-Jewish policy of the publication, now repudiated 
by Ford’s statement, was laid down by the manufacturer himself,” Pipp said. 


c 


I don’t understand Mr. Ford’s retraction at all?” But in a larger sense, Pipp 


c 


“was not surprised” by Ford’s abrupt switch in policy: ““That formal statement 
was just Ford’s way of pulling the desk out from under one of his employees.””** 

Ford’s motives, as always, remained inscrutable. Some newspapers, including 
the New York World, asserted that he again had his eye on a presidential run, for 
which he wanted William Randolph Hearst’s support. Others speculated about 
the Ford Motor Company’s “striking loss of business in the last few years” as 
a key factor. A different perspective came from a “Jewish financier and indus- 
trialist” who spoke to the Chicago Daily Tribune on condition of anonymity. 
“T think that Ford has at last realized that he has been making a boob of himself. 
He knows Jews won’t buy his cars. Even if they did not they are only 3,000,000 
out of 118,000,000. But this is a funny country, the majority are inclined to take 
up for the under dog, and it is very likely that Ford’s attacks on Jews did hurt 
his business with the vast number of Gentiles associated with Jews one way or 
another.””*” Whatever his reasons for ending the litigation when and as he did, 
Ford’s handling of the end game demonstrated his skill at manipulating the 
parties, the lawyers, and the legal process. 


The apology was the riveting news event of the summer. The mainstream press 
picked apart Ford’s prose in the manner of a critical but constructive school- 
teacher. The explanation for the Independents attacks elicited scorn; the ex- 
pression of goodwill, in contrast, revealed a general desire that it was heartfelt. 
As Marshall observed, “The public press has given ample evidence that it does 
not believe his explanation but is content to accept his retraction and prayer 
for forgiveness, as sincere.” The New York Times was not fooled by Ford’s weak 
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protest that he had only “‘recently’”” learned of the objectionable articles in his 
newspaper. “The fact is, of course, that for several years he has had the matter 
brought to his notice, both privately and publicly. Till now, he had remained 


unyielding.” But the “complete and handsome” quality of his mea culpa, the 
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8.1. This antisemitic cartoon by Edmund Gale, published July 12, 1927, interpreted 
Ford’s apology hopefully. It was printed with the caption, “Ford Isn’t Going to Run 


°Em Down Any More.” “The Jewish People” are depicted in dehumanized form by an 
oversized pair of legs that overwhelm and threaten the diminutive Ford (copyright © 
1927 Los Angeles Times, reprinted with permission). 


Times wrote, compelled its acceptance: “Mr. Ford has now done the handsome 
thing, making the honorable amends to the extent of his power, and there is no 
doubt that he will receive a valuable credit in the form of a better opinion of 
him by the public in general and even by those whom he has allowed his sub- 
ordinates to vilify and slander.”** As it had during the trial, antisemitic imagery 
suffused editorial cartoon commentary on the apology. One in the Los Angeles 
Times portrayed Ford as heroic in capitulation and “the Jewish people” as a 


threatening, oppressive presence in victory. 
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Other press outlets were less lenient. The Nation bluntly commented, “In 
any other man such naiveté would be impossible. . . . Has even an absentee 
owner of a magazine no responsibility whatever for its contents? That, certainly, 
would be carrying the doctrine of editorial freedom to lengths which even The 
Nation would hardly indorse.” Aside from leaving Ford’s personal culpability 
ambiguous, the case pointed out a larger unfairness: with his vast wealth, Ford 
could guarantee his First Amendment freedoms. Others were not so fortunate. 
The editor and business manager of the New York Daily Worker faced jail terms 
for violating indecency and obscenity laws after the newspaper ran a poem of 
dubious literary quality that indicted American capitalism: 


America is a land of censored opportunity. 
Lick spit; eat dirt. 

There’s your opportunity; 

Then you become a big man of business. 
And people take off their hats 

To you 

Because you're a great man; 

Aman 


Who robs other men by licking spit and eating dirt. 


Hell, 

America, 

You can’t be liked, spreading hot-air stink. 
You're everything, aren’t you, America? 
Of course. 

You're even a neat whore house 

Standing on the sidewalk of the world. 
Two dollars a woman: 

Nice bed 

Warm room. 

But most important: 

A fleshy woman 

To make you feel you're giving away your life water 
For a healthy bastard. 

Why not?” 
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In defending themselves, the Daily Worker staff members argued, as had Ford, 
that they “had never seen” the poem before they published it. The Nation 
contended that the double standard affronted both logic and decency: “The 
Worker's puerile ‘poem’ could not conceivably have harmed any one; the Dear- 
born Independent’s long and reckless sowing of race bitterness has spread its 
poison to millions. Yet Mr. Ford, who is a billionaire, will not go to jail; and 
the Communist officials of the Daily Worker are serving their terms.” The 
Nation got the matter right, but not for the reasons it supposed. Ford’s newspa- 
per merely insulted a race. The Daily Worker's poem conjured offensive images 
and impeached the nation’s character. American courts had no difficulty find- 
ing that the latter was obscene on its face, whereas the former was immune to 
criminal prosecution. 

For the most part, the public did not pause to consider such conundrums. 
Most people wanted to believe that Ford’s gesture might expunge the ugliness 
of racism from the national conscience. The Pittsburgh Sun editorialized, “Let 
the ugly chapter now be closed. Mr. Ford’s retraction is complete and earnestly 
sincere on its face.” The New York Herald Tribune approved Ford’s statement 
unconditionally: “[T]here can be no question about the completeness of his 
present disavowal and apology . . . which handsomely emphasizes his regret 
and the purpose of his publication to abandon all anti-Jewish propaganda.” 
The Herald Tribune also emphasized the “cardinal American doctrine” of 
constitutional respect for “freedom of faith”: “It is not good Americanism to 
attack anybody on the ground of race or religion.”' In ending the trial and the 
lawsuit as he did, Ford masterfully exploited such idealism. 

Although anxious for a happy ending, the mainstream press could not 
quiet all doubt. Many major newspapers could not accept Ford’s act of contri- 
tion at face value. Beneath the outward praise there lurked a goodly measure of 
sarcasm and ridicule, some of it subtle, some of it less so. “As for his ordering 
anti-Semitism out of his paper,” the New York World waspishly remarked, “it 
seems likely that he once ordered it in.” A Detroit humor magazine commented, 
“Tf that is the case, we have been wondering who started the peace ship.” The 
Chicago Tribune got digs in at its old adversary: “Mr. Ford advances an empty 
head to explain his cold feet and the only plausibility is contained in the fact 
that it took him until advanced years to discover that Benedict Arnold was 
not a modern writer and that the revolution was not fought in 1812.” Colonel 


McCormick had no sympathy for his fellow journalists on the Independent’s 
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staff, either, noting that they had been scooped on the story of what was hap- 
pening to their own paper: “They may have experienced then the all gone 
feeling which comes to persons who thought they had their feet on a rock and 
find it was a soap bubble. . . . It is apparent that the help is now looking for 
other jobs.” These writers found the apology’s protestation of ignorance and 
blamelessness unacceptable. 

Parodies of the statement filled newspapers and magazines for months. In 
a send-up of the statement in the Detroit Saturday Night, William Shakespeare 
confessed that “Bacon did write Shakespeare”; Marcus Porcius Cato expressed 
sincere regret for knocking over Carthage and disclosed that his secretary wrote 
all his speeches, which Cicero read to the Roman Senate in his stead; and John 
Hancock declared his shock at discovering that his signature appeared on a 
document titled “The Declaration of Independence,” which he never would 
have signed if he had known hurt feelings would have resulted. Life Magazine 
ran much the same idea. George III apologized for repressing the American 
Revolution, not having had the opportunity to learn that America had been 
discovered. Abraham Lincoln assured his “good friends in the South” that he 
did not really mean to free the slaves: “Although it has been called to my atten- 
tion that I signed some sort of Emancipation Proclamation, I hasten to explain 
that I did not have a chance to read the document, through pressure of other 
business.” Finally, Kaiser Wilhelm had something to get off his chest: “Being 
much occupied at the time posing for my portrait (you know how these pho- 
tographers are), I was not aware that a war was in progress. I’m very sorry it 
happened.” Satirical columnists wondered whether a Ford apology to Chevrolet 
would be forthcoming, observed that a newspaper was “a dangerous plaything,” 
and compared Ford to General George Custer.” 

America’s master humorist could not let this opportunity pass either. Will 
Rogers’s wry gloss appeared in the Los Angeles Times and two other papers on 
July 9: 


I certainly was glad to read Henry Ford’s statement this morning in the papers in regard 
to the Jewish people. It was a fine thing for a big man to do. It takes big men to admit 
a fault publicly, and it has been a lesson to me. From now on I am going to lay off the 
Republicans. I have never had anything against them as a race. I realize that out of office 
they are just as honest as any other class and they have a place in the community that 


would have to be taken by somebody. So I want to apologize for all I have said about 
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them and henceforth will have only a good word to say about them. Mind you I am 
not going to say anything about them but that is not going to keep me from watching 


them. 


With the scandal essentially over, the Chicago Daily Tribune openly mocked the 
Independent: “Who wised Henry Ford to the fact that the Dearborn Indepen- 
dent was full of D.D.’s about the Jews? I never saw anyone read the darn thing.” 
Louis Marshall received a private joke: “Taking Mr. Henry Ford seriously and 
giving him the benefit of every doubt, it is quite within the range of possibility 
that he may at some future date, be elected President of the Republic of Pales- 
tine.” Six weeks after the apology, the Happiness Boys recorded a Billy Rose 
ditty, “Henry Ford Apologized to Me,” in which they proclaimed, “I’ve thrown 
away my little Chevrolet / And bought myself a Ford coupé”: 


Tm glad he changed his point of view 
And I even like Edsel too, 

Since Henry Ford apologized to me 

My mother says she’ll feed him if he calls 
“Gefilte fish” and Matzah balls 

And if he runs for President 

I wouldn't charge a single cent 

Pll cast my ballot absolutely free 


Since Henry Ford apologized to me. 


A Chicago theater reviewer found “the verses . . . as good as the title is prom- 
ising and topical.” 

Humor and ridicule supplied effective tools for deflecting the deep, last- 
ing hurt that Jewish artists and musicians felt toward Ford. Others, including 
such luminaries as Nathan Straus and Otto Kahn, continued to employ the 
studied silence they observed while under attack and declined to comment on 
the apology. Jewish newspapers, professionally obliged to report on the apol- 
ogy, did their best to accept it at face value. Some deplored what they saw as 
excessive celebration, however, and editorialized that Jews should not be so 
quick to accept an olive branch in return for what they viewed as an insuffi- 
cient declaration of personal accountability. Echoing that position, Marshall 
urged everyone “not to make Ford a hero” or “go to extremes in thanking and 


46 


congratulating Ford for his apology. 
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Still, it was difficult not to express relief that Ford was ending his long war, 
and in doing so some crossed the line Marshall sought to draw. “We are glad 
he is getting sensible,” said Samuel Phillipson, a Chicago merchant. A Chicago 
judge praised Ford as “a man of real character,” whereas another Illinois busi- 
nessman hoped that “he will not again be led into harming a people as he has 
done to the Jews.” Rabbi Isaac Landman wrote in the American Hebrew, “I am 
glad Mr. Ford is alive and will reap the joy of righting the almost unforgivable 
wrong he visited upon the Jewish people.” And a prominent Zionist remarked, 
“Ford has shown himself after all a man of some reason.” Clergy across the 
country extended a conciliatory hand from the pulpit. Ford’s act, said a Cath- 
olic priest in New York, “will be a great consolation to all right-minded and 
law-abiding citizens.” An Episcopal rector declared that “every decent minded 
citizen is glad that he is making amends.” 

Politicians and Jewish leaders followed much the same line of thinking, prais- 
ing Ford for his change of heart, expressing the wish it had come sooner, and 
urging him to do more to heal the open wounds his newspaper had left behind. 
New York Mayor James J. Walker told the Jewish Day that it was “gratifying” 
to hear that Ford had ordered the Independent to change its editorial policy 
and disavowed personal responsibility: “Possibly this incident may influence 
certain other men in public life to see the light and to eliminate religious and 
racial rancor from their utterances and publications.” The editor of the Jewish 
Tribune, David Mosessohn, spoke of his “profound satisfaction” upon reading 
the statement and predicted that Jews would “welcome it with deep-felt 
gratitude to the Heavenly Father of all peoples.” Still, Mosessohn pointed out 
that the Independent and The International Jew would have a lasting influence 
as long as they remained in print, and he called on Ford to “counteract that 
influence with the same energy and enterprise that was employed in his name 
to spread the ideas he now acknowledges were false.” That aim could be accom- 
plished by a “world-wide campaign of education against national chauvinism, 
religious bigotry and racial antagonism.” From Chicago, Julius Rosenwald 
echoed the widely shared sense that Ford had to have known better: “It is never 
too late to make amends and I congratulate Mr. Ford that he has at least seen 
the light. He will find that the spirit of forgiveness is not entirely a Christian 
virtue, but is equally a Jewish virtue.”* 

Yet Ford did not escape criticism, some of it harsh. “We respectfully 
suggest that the last sweet dose of love and kisses be ladled out to Mr. Ford’s 
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new-found friends by leaving the name Ford off the new car,” lectured the New 
York Daily News. “Let it be called instead, let us say, the Solomon Six, or the 
Abraham Straight-8.” The New York Evening Post doubted the statement could 
be believed: “Nobody but Mr. Ford could be ignorant ofa major editorial policy 
of his own publication. Nobody but Mr. Ford could be unaware of the national 
and international repercussions of this policy of anti-Semitism. Nobody but 
Mr. Ford could say that he did not “appreciate even the general nature to say 
nothing of the details of these utterances’ by his own editor. Yet Mr. Ford does 
make these assertions, and when we remember the almost incredible mental 
aloofness of his testimony in the Chicago Tribune libel trial, we must feel that we 
would be unwise to reject even so fantastic a plea of ignorance.” The New York 
Sun restated that idea more baldly: “It is hard to imagine Mr. Ford so wrapped 
in cotton wool that the major activity of his own magazine was unknown to 
him; that he was as unaware of what the Dearborn Independent was doing as if 
he had been a Tibetan monk.” 

If Ford had the capacity to register shame from any of these testimonials, 
the one from the pen of William Allen White might have hit the mark: 


A man with the tremendous responsibility that comes with an ownership of a paper like 
Ford’s who would idly or carelessly or ignorantly use his power to pain and humiliate 
millions of his fellow-men has no qualities as an editor which his fellow-men are bound 
to respect. His change of opinion is unimportant. The fact that his changed opinion will 
relieve the Jews of a gadfly’s sting does not render the gadfly more intelligent. . . . It is a 
sad commentary on humanity that Ford’s great wealth has not revealed his ignorance, 
his mental sloth, and his incapacity to think. Man is always inclined to feel that great- 


ness in one field of activity presumes greatness in all activities. 


The historian and author Hendrik Willem Van Loon dismissed Ford as “a 
simple-minded, kindly mechanic who knows a great deal about very efficient 
and very ugly automobiles . . . who is totally ignorant of everything else.” Van 
Loon termed the Independent “the worst garbled and the worst informed sheet 
it has ever been my pleasure to behold. And now you ask me about his sudden 
voyage to Canossa on the Jordan, about his retraction of five years of malicious 
and uninterrupted slander?”*? 

Those raising doubts about Ford’s sincerity were not just tilting at wind- 
mills. Ford shaped American public opinion; everything he said and did drew 


press attention. If his newspaper’s war against Jews were really over, how would 
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his foot soldiers get the message? As an observer in Washington State pointed 
out, plenty of Independent readers believed its every word. The pastor of “the 
largest and probably most influential Presbyterian congregation has hereto- 
fore vouchsafed for the truth of the charges which Mr. Ford now admits were 
unfounded.” Would individuals firm in their antisemitic convictions follow 
Ford in his recantation? It was not long before Americans of that stripe made 
it clear that they had not changed their views. A letter to the editor of Time 


expressed the day’s genteel antisemitism: 


I don’t like the Jews. Why I don’t like them is my own business—maybe I am just built 
that way. But this is a free country and I have a right to my likes and dislikes. I am sure 
that many Jews feel the same way towards me. When people dislike each other they 
usually avoid each other and live happily. Why can’t the Jews let us alone? Why, when 
I, and people who feel as I do, make up a club, an association or an organization, do a 
host of Jews immediately attempt to crash the gates and enter into our midst? . . . Why 
can’t they leave us alone and form their own clubs, hotels and associations where no 
Gentiles will be allowed. If they did this I believe that there would then be no reason for 


any Anti-Semitism. 


The idea that one statement by Ford could erase deep-seated attitudes such as 
these, in a society where racial, religious, gender, and class differences were 
threaded through the fabric of everyday life, was fanciful. But people could 
not help indulging in visions of tolerant pluralism: “We must all live together 
in this country,” the New York Evening Post concluded sententiously, “and we 


cannot have one part of us attacking another on grounds of race or religion.”*! 


At the time, Americans assumed that Ford wrote the statement himself. Mar- 
shall kept his role out of the press, hoping Americans would read the text as an 
earnest attempt by the bumbling Ford to clear the slate and reestablish himself 
as the cultural leader they had long believed him to be. The apology expressed 
contrition to the Jewish community in general and no one in particular. Aaron 
Sapiro, whose lawsuit precipitated the mission of Ford’s representatives to New 
York, did not rate a single mention. In effect, Ford apologized for the one thing 
the trial had established that he would never lose on: group libel. Accordingly, 
both mainstream and Jewish newspapers construed the apology as a victory for 


Jews and as Ford’s admission of defeat.” 
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Marshall hoped to spend July as he usually did, on vacation at his summer 
retreat in the Adirondacks. The release of the apology and his role as Ford’s 
“confessor,” however, obliged him to field inquiries from the wire services for 
several days at his upstate cabin. The New York Times and other outlets erro- 
neously reported that anyone wishing a copy of Ford’s statement could request 
one from Marshall’s office, and Marshall’s staff politely but firmly redirected 
scores of requests for several months.” Those inconveniences were minor com- 
pared to a swift groundswell of competing claims taking credit for the apology. 

On July 10, in a front-page New York Times interview, Nathan Perlman 
characterized the apology process as one he initiated after Davis and Palma 
came to him and in which Marshall’s inclusion was an afterthought. Marshall’s 
son-in-law immediately wrote to alert him about Perlman’s failure to accord 
Marshall due deference: “Can something be done to cut off Congressman Perl- 
man’s tongue? How those tenth rate politicians in order to get in the lime-light 
are trying to undo your wonderful achievement in the Ford matter.” Marshall 
turned on Perlman sternly: “[Y]ou telephoned to me saying in substance that 
Messrs. Davis and Palma had asked you to bring them into communication 
with me with regard to a possible adjustment of the Ford matter and... you 
had told them that I was the only person who could handle the matter.” For 
six pages, Marshall reconstructed the May and June conferences and contacts 
in detail, emphasizing his primary role: “Throughout the conversation [with 
Davis and Palma] I was the spokesman. You were merely a listener and took 
no part in the discussion.” On June 30, Marshall reminded Perlman, he had 
showed him a copy of the document that Ford was about to sign, at which 
Perlman “expressed [his] surprise and gratification at what [Marshall] had 
accomplished.” Marshall was particularly offended that Perlman claimed to 
have represented the American Jewish Congress in the negotiations: “[Y]ou 
know very well that that organization was never mentioned in any way.” Mar- 
shall finished with a flourish: “[Y]ou issued a column of fiction in order that 
you might bask in the lime-light for which you crave and adorned yourself with 
borrowed plumes to do honor to the occasion.” 

Confiding in his friend Julius Rosenwald, Marshall took off the gloves: 
“Perlman merely introduced Davis and Palma, Ford’s representatives, to me and 
then true to his political training sought to make capital of it for himself and 
the American Jewish Congress by lying.” Perlman saw this dispute as another 
episode in the tense history of the relations between the American Jewish 
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8.2. Louis Marshall (center front) and former New York congressman Nathan 


Perlman (standing at right), pictured in 1928 before an appearance before Congress 
in support of immigration reform legislation. The two bridged their differences after 
arguing bitterly over the Ford apology (International Newsreel and American Jewish 
Archives, Cincinnati, Ohio, Collection No. PC-2875). 


Committee and the American Jewish Congress. “I think your letter to me is 
prompted solely by your antagonistic feeling to the American Jewish Con- 
gress,” he told Marshall. “I believe that if the newspapers had not mentioned 
this organization you would continue to have the kindliest regard for me, espe- 
cially because of my suggestion that you be called into conference on this most 
important matter.” Samuel Untermyer, of counsel to the firm of Guggenheimer, 
Untermyer & Marshall, was also taking sides, telling Perlman that Marshall 
“had done [Perlman] an injustice when [Marshall] failed to mention that [Perl- 
man] had participated in these negotiations.” Perlman’s account bears a ring of 
truth, but he was outnumbered in his effort to position himself as Marshall’s 
equal. Letters flooded Marshall’s office congratulating him on his handling of 
the matter, not just from friends but also from complete strangers grateful for 
his intercession: “Your able handling of this matter has again demonstrated 


why you are the leader of Jewry in America.”” 
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Beating back Perlman’s grandstanding was a trifling occupation. Marshall 
had a more serious problem on his hands at the same time, one he had down- 
played ever since he first acknowledged it at the moment of Ford’s capitulation. 
Untermyer remained engaged in Bernstein’s New York libel suit against Ford. 
When Marshall decided to act as mediator in the negotiations and write the 
statement that ultimately served as Ford’s public apology, he knew that both 
Sapiro’s and Bernstein’s lawsuits were certain to be affected as a result of what 
Ford—and he—did. Existing legal ethics rules were far too vague to apply to 
the particulars of this odd situation, but he was far too consummate a profes- 
sional not to proceed with the utmost care.*° 

When Marshall did not receive Sapiro’s permission to represent him in the 
negotiations, he proceeded to distinguish his work and its consequences from 
both lawsuits. He did not take a retainer from Ford or establish an employ- 
ment relationship with him in any other way. He made it clear to those around 
him, particularly Fred Butzel, that he saw the Palma, Davis, and Perlman dis- 
cussions as building toward a resolution of the “larger situation,” by which he 
meant Ford’s long, seven-year war against all Jews, not the settlement of indi- 
vidual libel grievances. When he talked about Ford’s “retraction,” he meant the 
renunciation of Ford’s antisemitic beliefs, not specific prejudicial statements. 
And he reminded anyone who asked that “for more than ten years,” he and 
Samuel Untermyer had not been law partners.” 

But the “of counsel” designation that Untermyer took in 1912 left a mean- 
ingful professional relationship in place between the two lawyers. Otherwise, 
Marshall would not have felt obliged to contact Untermyer on July1and describe 
to him what happened with Ford’s representatives. Marshall also told Unter- 
myer that Ford had signed the statement; that he spoke to Bernstein, who had 
been “in the office the other day,” and that through Butzel he communicated 
with Gallagher, who in turn informed his client, who was “anxious to get rid of 
this litigation.” Marshall had attempted to see Untermyer “for some days” but 
“you have been so occupied that I never got a chance.” Marshall could not have 
chosen a more argumentative way to begin this conversation with Untermyer. 
He implied that it was Untermyer’s fault that Marshall was unable to bring him 
up to date on these events until the ink dried on Ford’s signature. Now, with 
both libel litigants “extremely anxious” to take advantage of the opportunity to 
settle, Marshall advised Untermyer that Ford was leaving settlement negotia- 
tions to his lawyers. Accordingly, he suggested that Untermyer could “secure 
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a very satisfactory adjustment of the Bernstein case.” He ended on a note of 
caution: he hoped that the lawsuits would be settled in a way that would not 
“interfere with the moral effect upon the public mind here and abroad of this 
statement of Ford.”** Instead of minimizing his own impact on his firm’s cli- 
ent, he subtly pressured Untermyer to subordinate the lawsuit to the “moral 
effect” of Ford’s apology. 

From Atlantic City, New Jersey, where he was spending the Independence 
Day holiday, Untermyer immediately consulted his client and responded to 
Marshall: “B[ernstein] insists . . . F[ord] should be required to make retraction 
and settlement with him simultaneously with issuing statement or at least have 
it clearly understood that we intend [to] issu[e] statement attacking sincerity 
his excuse that he was deceived. . . . B[ernstein] says that when you spoke to 
him you said you were going to counsel me which you should have done and 
he told you he was willing to leave to me matter of retraction and settlement. 
I strongly advise against you doing anything until we consult.” Further, Unter- 
myer thought “Marshall law” inappropriate for the situation: “By insisting, as 
usual, on ‘going it alone, I think you have made a mistake. However, if you 
can arrange so that our statement commenting on this will not be understood 
and not regarded as a breach of faith by you or me I do not see that I have any 
right to object. Otherwise I do object—decidedly.”” 

Anxious to preserve Ford’s historic confession of wrongdoing, Marshall 
snapped: “For once I insist that you do not interfere. This is a matter affecting 
the destinies and honor of hundreds of thousands infinitely more important 
than anybody’s lawsuit and there should be no cross-purposes.” The entire 
point, Marshall reiterated, was to make Ford “appear ridiculous” while getting 
on the record “his desire for settlement [of] both suits coupled with full retrac- 
tions.” The apology eased the way for settling both lawsuits—a key recognition 
Marshall had not made in any other context and one that he then used to jus- 
tify his actions. He had another complaint to register: “I tried [to] inform you 
of proceedings but apparently you had no time for me, besides it was certain 
what your natural reaction would be and I did not regard your recent treat- 
ment conducive to confidences.” 

This was pushing things too far, in Untermyer’s view. He promptly fired 
back: “[I b]itterly resent your amazing intolerant attitude. [I]t is you who are 
wantonly inconsiderately interfering in my affairs and autocratically dictating 


what I shall do without consulting me[,] taking unto yourself credit for [a] 
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situation you did nothing to create and which would not have been created if 
you had your way.” He was taken aback at the accusation that he had been too 
busy to speak to Marshall: “Your absurd statements about having no time for 
you and about my treatment of you . . . simply bewilder me.” Suspecting that 
Marshall might shirk his professional obligations to their firm’s client, Unter- 
myer tried again: “[I]f you have[,] without consulting me[,] committed me and 
B[ernstein] as well as unalterably committed yourself[,] I shall have to submit 
to avoid humiliating you[,] but without such assurance I shall go ahead unless 
you postpone action until we can confer. [W]hile I agree this is more important 
than anybody’s lawsuit, I have and you should have obligations in lawsuit which 
I will not sacrifice.” In a subsequent wire sent the same day, Untermyer reiter- 
ated his position: “Our first duty here is to . . . Bernstein and nothing must be 
done until he is satisfied nor while Sapiro is [un] satisfied, for to them belongs 
the sole credit of bringing this thing to a head and I object to anything being 
done that does not accord them this credit.” Raining telegrams on Marshall’s 
Adirondacks retreat, Untermyer wrote on July 5: “[I]f you have bound us hand 
and foot because you knew I would object why not confess your wrong that is 
only manly course.”*! 

Those words may have forced Marshall to think twice. On the morning of 
July 7, Marshall directed his son James to ask Arthur Brisbane to hold the apol- 
ogy’s release for a few more days. The request came too late.” 

Marshall separated the apology from the litigation not because ethics rules 
compelled him to do so but because he believed the politics of the situation 
demanded it. His reasoning did not persuade those closest to him. However 
laudable his goal—to extract from Ford the broadest possible apology for 
what he did to the Jewish people without appearing to interfere with ongoing 
litigation—Untermyer, Bernstein, Gallagher, and Sapiro believed that the 
apology was inextricably related to both lawsuits. Marshall saw the matter dif- 
ferently. First, he maintained that his actions had not affected the litigation, 
telling Julius Rosenwald, “In my opinion, except remotely, neither the Sapiro 
nor the Bernstein cases had anything to do with the retraction.” As he had ear- 
lier explained to Untermyer, the apology’s importance transcended any mere 
lawsuit: “I did not desire to have the document intended to set the Jews right 
in the public mind made a subsidiary to any settlement of a law suit, because it 
would cheapen the whole matter, but on the contrary that the settlement of the 


law suits would be subsidiary to the execution of a statement exonerating the 
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Jews from the libels which had been published in the Dearborn Independent.” 
Once he entered the negotiations, Marshall believed that his judgment alone 
mattered. In his view, obtaining Ford’s apology at the expense of the lawsuits 
served both justice and the politics of Jewish civil rights activism. He thought 
the lawsuits could do nothing to protect the group identity of Jews. 

Second, he distanced himself from Untermyer to diminish the appear- 
ance of a conflict of interest. Reminding Rosenwald of his opposition to the 
Bernstein suit, Marshall casually remarked, “For your information I may say 
that I have never had anything to do with that suit. I refused to bring it. It is 
Mr. Untermyer’s action. As you probably know, we have not been partners for 
more than ten years.” That statement was true, but only technically. As coun- 
sel to the firm of Guggenheimer, Untermyer & Marshall, Samuel Untermyer 
and Louis Marshall shared office space, referred clients to each other, and con- 
sulted on important cases. Every paper Untermyer filed in the Bernstein case 
(and, presumably, other legal actions he filed) bore the name Guggenheimer, 
Untermyer & Marshall. The firm was so listed in national law directories until 
after Marshall died in 1929.° As much as these superficial markers of partner- 
ship might have created the appearance of a conflict of interest, they did not 
matter as long as the two lawyers kept their finances separate. 

The settlement of Bernstein’s case was a matter of some negotiation, not 
between Ford and Untermyer but among Untermyer, his junior partner Lau- 
rence Steinhardt, and Bernstein. When it became clear that they were going to 
settle the case, Steinhardt and Bernstein urged Untermyer to accept $60,000 
rather than delay the proceedings by holding out for more. Disregarding their 
advice, Untermyer induced Ford to agree to $75,000. That sum was divided 
equally between the firm and Bernstein. During the litigation, the firm advanced 
$6,155.74 on Bernstein’s behalf for stenography, staff time, carfare, postage, 
telephones, telegrams, photostats, fees for warrants of attachment, filing fees, 
advertising, a deposit in the district court, fees relating to depositions and 
bonds, fees for services in Detroit, and fees for copies of various legal opinions. 
In his accounting to their client, Steinhardt did not include the value of his 
time, nor did he venture to guess how much time Untermyer spent in court 
and preparing legal papers.® 

We do know what Untermyer did with the $37,500 he received. He paid Stein- 
hardt for his time, reimbursed the firm for its costs, and sent a check for half 


the balance to Louis Marshall “as his share in connection with the settlement 


290 LITIGANTS AND LOSERS 


of [the] lawsuit against Henry Ford.” At the time of the exchange, Marshall 
informed Untermyer “that he would not use a single cent of that money” but 
instead reserved it to finance the republication of Bernstein’s book debunking 
the Protocols, The History of a Lie. By 1933, ill and in debt, Bernstein reissued 
the book. Yet he never received the money; Marshall had made no provisions 
before he died in 1929 for Bernstein to obtain it. Marshall’s acceptance of remu- 
neration in the Bernstein case cements a professional relationship between him 
and Untermyer. His role as the author of Ford’s apology bore consequences for 
the legal interests of his firm’s client and affected Aaron Sapiro’s legal interests. 
Marshall’s handling of that role, particularly his relationship with Untermyer, 
explains why he was motivated to involve himself in the Bernstein case and 


to what ends.66 


Marshall’s July 4 prediction and the press’s speculation that the Sapiro and 
Bernstein cases would soon settle proved correct. Within the month, both libel 
lawsuits officially ended. 

On July 23 Ford published a letter to Bernstein in which he completely exon- 
erated Bernstein and extended him an apology and a financial settlement to 
“set [him] right in this respect.” The AJC publicly credited Bernstein for the 
welcome development of Ford’s apology while downplaying the effect of the 
Sapiro trial. Its pamphlet featuring Ford’s statement and Marshall’s letter of 
acceptance also included Ford’s letter to Bernstein and Bernstein’s response 
but said not a word about Sapiro or the trial in Detroit. No allegation of con- 
flict of interest or professional misconduct was ever made against Marshall, 
but then no one in a position to know the inside story would have dreamed of 
airing such differences publicly. Untermyer had good cause to be angry, but 
he kept his feelings to himself. Unlike Sapiro’s case, which had come close to a 
jury verdict, Bernstein’s was nowhere near going to trial. The apology, which 
opened the door to a favorable settlement that otherwise might have taken 
years to accomplish, was a providential development for Bernstein and Unter- 
myer. Untermyer summoned the grace to patch things up with his law partner: 
“I approve general plan and believe it will be productive of great results for the 
Jews the world over.” Still asserting he had just been about to “force [Ford’s] 
examination [on the stand],” he permitted himself a moment of crow: “I was 


right in bringing the Bernstein case against your protest, wasn’t I?”°” 
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The settlement of the more famous case was less straightforward. The wave 
of publicity that greeted Ford’s statement, together with the fact that the trial 
cost Sapiro nearly every cent he had, made the option of holding out for a new 
trial untenable. Telling friends that he had no intention of accepting dam- 
ages, Sapiro returned from Canada to Chicago on July 10 and prepared to hear 
from Ford’s attorneys. He had already relayed his settlement terms to Marshall 
through Lewis Strauss, but he soon discovered that while he was in Canada, 
Gallagher “waived the demand for the orphan’s education, because that did 
not seem to mean anything to him.”® 

Burned by Gallagher’s waiver, Sapiro proceeded to negotiate the rest of the 
settlement himself. The remaining issues were costs and legal fees. In addition 
to office overhead, which he “worked out mathematically” to be $30,000, Sapiro 
pegged his costs for depositions and trial expenses at $50,000. He also spent 
“a great deal of money” on secret investigators to check up on potential Ford 
witnesses, including $2,800 to investigate Harry Dunn in Berkeley, $1,200 in 
North Carolina, and $6,000 in several other states. “In view of our statements 
that we were not using detectives and investigators,” he told Strauss, “I could 
not very well put in these claims.” In all, he estimated his costs at $117,000, most 
of which he expected not to recover.” 

Ford’s attorneys offered $50,000 for Gallagher’s fee, and Sapiro requested 
$5,000 for William Lynch. Believing he had proved himself Reed’s equal, Gal- 
lagher demanded $100,000. Longley balked, Gallagher held firm, offering to 
submit the matter to arbitration, but the Ford attorneys would not hear of such 
an idea. To Sapiro, the apology increased the pressure he felt to settle, and he 
confided to Strauss that he felt it “unfavorable to me to have the settlement 
deferred too long after the open retraction on the Jewish issue.” Sapiro knew 
the Bernstein suit was also likely to settle. He suspected that the longer it took 
him to resolve his case, the more likely people were to draw the conclusion that 
he was holding out for money. A “thoroughly unfriendly” visit from Joseph 
Palma added to the pressure, as did signals from Longley to Gallagher that he 
“felt it his duty to make [the settlement] as cheap for Ford as possible.” Recog- 
nizing the “strain upon Aaron” that the delay was causing, Gallagher told his 
client that he would accept $65,000, $50,000 of which would be paid by Ford and 
$15,000 of which would come out of Sapiro’s share. They then agreed to divide 
the $15,000 between them. As a result, Gallagher received a check from Sapiro 
for $57,750; after paying Gallagher and Lynch, Sapiro netted $28,800.” Not only 
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did Gallagher receive less than Senator Reed, whom he bested at trial, he did 
not even earn as much as Samuel Untermyer, who did less discovery work and 
made no courtroom appearance. It was widely reported, over Sapiro’s staunch 
denials, that Ford paid him $140,000.”! 

The parties made the settlement official in an interstate telephone confer- 
ence. As Time described it, modern technology “hooked up” the offices of 
Sapiro and Longley: 


Said Counsel Longley, in effect: “Mr. Ford retracts all that the Dearborn Independent 
has said about you and the Jews.” 


Said Lawyer Sapiro, in effect: “Because of that I withdraw my litigation.” 


Judge Raymond’s replacement, District Judge Charles Simons, signed a stipu- 
lation of discontinuance on July 18. “Iam very glad to sign this,” Judge Simons 
said, congratulating both sides. Money did not matter, Sapiro declared, because 
he obtained the victory he sought: “This trial actually forced Ford to his knees; 
and the pathetic retraction is a direct result of his dread of facing us under 
oath on the witness stand. I feel amply repaid for all that this has cost in time, 
money, and work.”” 

By forgoing the opportunity to get rich from the case, Sapiro believed he 
placed himself beyond all possible reproach: “I feel that I have done all that I 
should have done, both for my own people and cooperation.” He derived his 
satisfaction from the formal retraction that would be forthcoming in the Inde- 
pendent, in which Ford would “recognize cooperative marketing as promising 
substantial relief to farmers and growers.” That retraction appeared on July 
30. It was buried deep in the issue, fifth of the issue’s six editorials. The actual 


words of disavowal did not appear until the editorial’s third paragraph: 


It has since been found that inaccuracies of fact were present in the articles and that 
erroneous conclusions were drawn from these inaccuracies by the writer. As a result 
of this, Mr. Sapiro may have been injured and reflection cast upon him unjustly. Such 
statements as may have reflected upon Mr. Sapiro’s honor or integrity, impugned his 
motives or challenged the propriety of his personal or professional actions are with- 
drawn. Likewise the charge that there was a Jewish ring which sought to exploit the 


American farmer through cooperative associations is withdrawn.” 


From all accounts, Sapiro was thrilled with the outcome of the lawsuit. He 
expressed his joy and gratitude to Gallagher for taking “an almost forlorn hope 
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and [making] it over into a glorious victory for truth and justice.” Others found 
reason to be less pleased with his settlement and how he had conducted it. Finding 
Sapiro’s behavior “erratic beyond belief,” Fred Butzel criticized his relationship 
with Gallagher, whom he had urged to remain firm in his fee request. Butzel, 
who was friends with both Marshall and Gallagher, clearly disliked Sapiro.” 

On learning of Sapiro’s account of the settlement from Lewis Strauss, Mar- 
shall was also less than charitable: “He appears to be a strange kind of man. 
I am afraid that he indicated to his opponents undue eagerness to settle and 
that they as well as Gallagher took advantage of his state of mind. With the 
layout that confronted him he did not play his cards well.” But Sapiro was not 
without defenders; both Strauss and Louis Gross, a Brooklyn rabbi and former 
classmate, believed that his handling of the matter showed “fine character” and 
revealed the depth of the “sacrifice” he made for the Jewish people. Gross began 
planning a tribute dinner for Sapiro in New York in late 1927, a gesture Sapiro 
found deeply touching. Marshall eventually extended an acknowledgment, 
through Strauss: “Please convey to him my congratulations and the hope that 
I may become acquainted with him.”” 

Certainly, once the case was finally over Sapiro earned a just share of pub- 
lic praise for what he endured. Compliments from Canada were particularly 
fulsome: “Aaron Sapiro has rung the death knell of crushing competition in 
America. He has ushered in the era of organization and co-ordination. And if 
Aaron Sapiro has helped liberate the farmers of America, he has helped liberate 
also the Jews of America from the intolerance of bigotry.” The Detroit Jewish 
Chronicle acknowledged not only the credit that was due to Sapiro for “his cou- 
rageous defense of his rights as a Jew and a citizen” but also the lack of public 
support for him during the litigation. Indeed, there were many “‘outstand- 
ing Jews’ in every community without whom nothing is said or done—[who] 
were even a little hostile towards the suit.” A friend of Lewis Strauss observed, 
“This generation will never fully appreciate what little Aaron has done to rid 
this continent of bigotry and racial strife.” The Detroit Jewish Chronicle evoca- 
tively summed up the no-win nature of Sapiro’s situation: “In this half-hearted, 
over-cautious, wishy-washy attitude towards Mr. Sapiro and his libel suit we 
see one more evidence of the deplorable short-sightedness of Jewish leader- 
ship in America.””° 

The apology made it safe for people to acknowledge the embedded hostil- 
ity toward Sapiro that his lawsuit generated. After the lawsuit was settled, the 
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Detroit Jewish Chronicle thought it appropriate to publish a letter Sapiro wrote 
in May, responding both to Rabbi Schulman’s April sermon and to a Kansas 
City rabbi’s defense of Senator Reed. Sapiro acknowledged that “quite a few of 
our wealthy Jews ... regret that the case was brought.” He knew, however, that 
when civil rights were at stake it usually required one individual to shoulder 
the burden so that others might benefit: 


I believe that any American should be willing to sacrifice himself if he can help advance 
any great industrial system, such as I have attempted to develop in Cooperative Market- 
ing. I further believe that any American ought to be willing to have himself destroyed, 
if by his destruction he can help tear down bigotry and give a fair opportunity to other 
Jews to do the work of idealism in America without the obstacles of hatred, ignorance 
and intolerance. I further believe that I, as an individual, have a right to show the ig- 
norance and malice behind the attacks on me, as a lawyer, even though they cannot be 


separated from the attacks on me as a Jew and as a farm leader. 


For him to have remained silent, Sapiro wrote, would have been “cowardly.” 
Whether he succeeded or failed with the lawsuit, he would have at least “show[n] 
Henry Ford that one Jew is not afraid to fight him for his bigotry and his mal- 
ice, right in his own jurisdiction, under his own battlements and in the face of 
his own horde of detectives and able lawyers.”” As the tide of opinion turned 
in his favor, Sapiro took satisfaction in knowing that he had shown up not only 
Henry Ford but elite Jewish leadership as well. 

The Detroit Jewish press seemed to think much the same thing: “We ven- 
ture to predict that when the whole story of Mr. Ford’s retraction and apology 
is told, it will be found that our acknowledged spokesmen had nothing to do 
with it one way or another. Their labors consisted in publicly playing the role 
of the magnanimous forgivers after the apology was made.” As if that were 
not indictment enough of Louis Marshall, the Detroit Jewish Chronicle went 
on to say, “If the present American leadership will not learn the lesson of the 
‘Ford Incident, there will surely arise a new leadership—a leadership that will 
know better ways of meeting the challenge of anti-Semitism than sticking its 
head in the sand and announcing pompously that there is no anti-Semitism 
in America.” Such matters were not Sapiro’s immediate concern. With his 
law practice “gone to pieces” and his “local Chicago hopes [having] failed to 
materialize,” he had to focus on restarting his life, providing for his family, 


and starting his career anew.” 
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The most obvious short-term solution was to return to the lecture circuit. 
In August, Sapiro began a series of engagements in Los Angeles, discuss- 
ing cooperative marketing and Ford’s apology. On October un, he appeared 
at Detroit’s Temple Beth El, headlined as “the man whose name became a 
household word in all Jewry.” At month’s end, he was back in New York for a 
return engagement at Carnegie Hall, this time under the auspices of Marshall’s 
foe Rabbi Stephen Wise. Three thousand people were denied admittance to 
the hall after it filled. The Los Angeles Times reported that the public learned 
“nothing new” about the settlement in these talks. Sapiro insisted that he 
believed Ford’s assertion that he knew nothing of the Independent’s contents. 
But he held nothing back when he discussed Senator Reed: “He would refer 
to me as ‘Mister Shippiro’; Sapporo; Sapiro, and in many other ways, so as 
to bring in all of these cheap plays that he thought the name capable of... . 
Every time a chance came to work up some Jewish prejudice, there was Reed 
on both feet plugging away as cleverly as he could without daring to say he 
was against the Jews.””” 

As the year drew to a close, however, Sapiro began speaking more openly. 
Like Untermyer, he felt Marshall swooped in to steal a victory he had done 
nothing to earn. As Sapiro traveled and lectured, Marshall reminded rabbis, 
Jewish organizations, and the press that Ford directed his apology to him and 
that its most important part was Ford’s pledge to withdraw The International 
Jew from circulation. As part of his lecture tour, local organizers hosted tribute 
dinners for Sapiro. When one such dinner was planned for Marshall’s hometown 


ce 


of Syracuse and an invitation describing Sapiro as “‘the man who is directly 
responsible for Henry Ford’s retraction” landed in Marshall’s office, he made 
his disapproval clear to the local rabbi: “I was rather of the impression that I was 
the man who had done this, and that as a result of what I had done Mr. Sapiro 
had benefitted in securing a settlement of his litigation. I also had the idea that 
I was the man who wrote the Henry Ford retraction. . . . I had an idea that at 
least in Syracuse knowledge of that fact was quite prevalent.” Working through 
intermediaries, Marshall also put an end to Rabbi Gross’s plans to organize a 
dinner for Sapiro in New York City. Sapiro’s retaliation was less diplomatic: in 
speeches, he began to refer to Marshall as “King of the Jews.” That barb was 
received as intended: “The only reason I can surmise is that he is under obliga- 
tion to me for having dragged his chariot out of the mud,” Marshall concluded. 
“I have never seen him and he has not had the grace to acknowledge what I did 
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for him as Frederick Butzel, of Detroit, and Lewis L. Strauss, Jr. can bear wit- 
ness. I do not propose to take notice of him.”®° 

The insults the two lawyers traded after crossing paths in the Ford case 
cemented a permanent rift. Their mutual resentments interposed an unbridge- 
able distance between them after the matter ended, thereby killing the possi- 
bility that they might use the case to build a professional relationship. Instead, 
they never met. Sapiro’s grievance against Marshall was rooted in a letter Mar- 
shall wrote on March 29 that made the rounds in Detroit during the trial. In 
it, Marshall emphasized that the lawsuit was Sapiro’s “‘personal action,” not a 
“Jewish issue.” Sapiro learned of Marshall’s attitude toward his case when the 
letter passed into his hands during the trial’s third week. He knew Marshall 
was at the vanguard ofa group of prominent Jews, including Otto Kahn, Albert 
Lasker, Julius Rosenwald, and Eugene Meyer, who were withholding financial 
and public support. To find out that Marshall denigrated all he sacrificed, dis- 
missed the long battle he waged, and obliged him to credit Ford’s dubious cover 
story when he knew it to be untrue was too much to take. All Marshall did, 
Sapiro said derisively, was “to leap in at the finish perhaps in a desire to seize 
the laurels of a victory he had not won.” Samuel Untermyer agreed.*! 

Sapiro’s irritation is understandable. Yet something can be said to explain 
Marshall’s intentions. His consistent aim in his political work was to advance 
the assimilationist goals of elite American Jews. The apology he wrote signaled 
other Americans that Jews intended to claim full membership in the com- 
munity of citizens, that Jews belonged to America, and that Jews made the 
United States a better nation. For the goal of full membership to be met, the 
legal interests of the libel plaintiffs had to be sacrificed. Marshall knowingly 
chose to make that sacrifice. The apology was meant to indicate that the price 
of accepting Jews into mainstream society was lower than most people feared. 
Using Ford as his mouthpiece, Marshall staked out his position; his willing- 
ness to let Ford’s cover story stand made it clear that his approach—and that of 
many elite Jews—was to avoid confrontation and embarrassment and instead 
to focus on “friendship and goodwill.”” 

Marshall’s interest was the reputation, character, and future of the Jewish 
people, not the damage done to Aaron Sapiro or any other person. That inter- 
est led him to transform Sapiro’s case from a libel action into a negotiation in 
which he secured Ford’s disavowal of The International Jew. His goal was to have 
Ford apologize publicly for his antisemitism and to pull The International Jew 
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out of circulation. He sidestepped the questions of money damages for Sapiro 
or a personal apology from Ford to Sapiro; ironically, he criticized Sapiro for 
accepting a settlement that he thought inadequate.” 

Ford’s strategy of evasion continued to be as effective after the trial as it had 
been during it. He hid behind subordinates who assumed responsibility for the 
injuries his newspaper inflicted. Then, during the end game of the Sapiro case, 
Ford exploited the divisions among Jews to escape the authority of the legal 
process. His request that Marshall write his apology presented the lawyer with 
what he believed was the chance to rewrite the master narrative of American 
antisemitism, but Ford never lost control of the outcome.** 

Marshall construed the apology as a public humiliation for Ford, but it 
spared the automaker the greater embarrassment of further legal entangle- 
ment. For Ford to say he was sorry cost him nothing. Moreover, saying it out of 
court meant that he was not legally bound by anything to which he signed his 
name. The responses his statement received from the mainstream and Jewish 
press, the public, and popular culture suggest that he got what he wanted. Ford 
used the gesture of an apology as a dodge, not just to extricate himself from 
the lawsuit but also to give the appearance of taking responsibility without 
actually doing so. Ford kept one part of his promise to Marshall: the Indepen- 
dent published its final issue in December 1927." Although his printed war on 
Jews ended, Ford controlled the terms of the cease-fire, which left him free to 
spread his antisemitic beliefs throughout the world by other means. Whether 
Marshall would be able to counter that spread effectively would depend on his 
ability to use the apology to force Ford to act in ways that the legal system, for 
all its formal authority, failed to compel him to do. 


ENFORCEMENT 


WITHOUT LAW 


Now that Ford has been disposed of we have reached a propitious moment for 
dealing on a large scale with the crime of anti-Semitism. . . . [S]o long as I live I shall 
remain in the arena armed for the destruction of the hideous monster with which 
the Jews have had to contend for so many centuries. 


—Louis Marshall, 1927! 


Louis Marshall’s protestations notwithstanding, Henry Ford’s apology effectively 
scuttled the two pending libel lawsuits. The apology then became the founda- 
tion for a continuing relationship not between Ford and his libel opponents but 
between Ford and Marshall. Ford made several promises that Marshall keenly 
hoped he would perform. As it turned out, Ford kept only one promise without 
help; he shut down the Independent. For the rest, he would require prodding. 
In writing the apology, Marshall’s transcendent concern was to remove 
The International Jew from circulation in the United States and Europe. The 


2» 


International Jew was “the ‘Anti-Semites’ Bible,” he told a fellow lawyer in July, 
and Ford’s apology would “neutraliz[e] its effect.”? Scrubbing the world clean 
of that particular scourge would prove even more difficult than discrediting 
its literary ancestor, The Protocols of the Elders of Zion. Securing Ford’s coop- 
eration in this endeavor drew Marshall into prolonged communications with 
Ford’s staff, which treated Marshall with professionalism and sincerity, at least 
outwardly. For months, Marshall believed he was making headway and that 
Ford was helping him with the obdurate European publishers who insisted on 
selling The International Jew. 

The situation put Marshall in the position of personally enforcing the 
apology’s provisions. That document, however, had all the legal force of an 
unwitnessed will. Without a jury verdict or court order to give it the backing 
of law, the apology represented only a voluntary expression of Ford’s wishes. 
To prevail on publishers to refrain from marketing a book Ford disavowed, 
Marshall had to create and implement his own system of private regulation 


of published speech. The system worked as long as Ford and his staff gave the 
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appearance of wishing to enforce it. German and South American antisemitic 
publishers, who never renounced their beliefs, challenged both the terms of 
Ford’s apology and the arguments Marshall constructed to substitute the 


apology for law. 


Even before the domestic reverberations instigated by Ford’s statement began 
to register, Marshall realized he could use the document to great effect abroad. 
Because of the constitutional protections accorded to American citizens, he 
believed that antisemitism had more pernicious effects outside the United States 
than within. Particularly in Eastern Europe, Jews were subject to vicious official 
acts of discrimination and violence; during the late 1920s, Romania increasingly 
ignored protections for the rights of minorities guaranteed by the 1919 Treaty of 
Paris. On the day the apology was released to the press, Marshall saw to it that 
Ford’s disavowal of antisemitism was circulated to the Romanian government 
“under the most favorable auspices”? 

The more Marshall thought about it, the more he became convinced that 
the real value of Ford’s apology lay in the impact it would have in places where 
Jews still lived in fear of their safety. “[T]he subject is one of life and death to 
the millions of Jews abroad,” he told the New York Sun. “The International Jew 
has been translated into the various European languages and has made a deep 
impression because of Ford’s fabulous wealth and the myth that has become 
prevalent that he is a leader of human thought and a man of high principles.” 
The prospect that Ford would separate his industrial leadership from his anti- 
semitic literature gave Marshall “more happiness than any action in which 
I have ever been engaged because I feel that its effect will be far-reaching, espe- 
cially in Eastern Europe, where anti-Semitism is raging today worse than at 
any time during this century.” 

Withdrawing The International Jew from circulation was therefore critical 
not only at home but also in Europe and elsewhere. The book “has become the 
Bible of European anti-Semites,” Marshall told Rabbi Emmanuel Schreiber. 
“I was officially informed yesterday that Ford had burned five truckloads of 
this book and intends to carry out in every way his understanding with me that 
the book shall be withdrawn from circulation. The good effects of this action 
are already being felt in Roumania [sic] and adjoining countries.” Word of the 


book burning came from Joseph Palma, who witnessed the event in Dearborn 
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in mid-August. Marshall took the event as a sign of Ford’s commitment to “do 
whatever lies in his power to suppress that publication everywhere.” 

Putting a match to copies of the book in the United States was a good first 
step, but it carried little weight with publishers overseas. On August 17, Mar- 
shall received a disquieting delivery in the mail: an advertisement for a new 
German edition of The International Jew. The advertisement’s sponsor was 
Theodor Fritsch, with whom Marshall was well familiar. As the largest circu- 
lator of antisemitic literature in Germany, Fritsch had taken the lead in trans- 
lating The International Jew into German and selling the book there through 
his Leipzig-based publishing company, Hammer-Verlag. Fritsch’s investment 
in The International Jew was not confined to his German edition; earlier in 
1927, he prepared a Spanish edition. When the apology appeared, Fritsch had a 
ready explanation for it: “[T]he Jewish bankers had conspired to ruin Mr. Ford 
and had practically gotten him into such a position that his business was being 
destroyed and 60,000 employees were on the verge of being impoverished, and 
that in order to avoid that result he was forced to make the retraction and apol- 
ogy.” As Marshall noted to Rabbi Schreiber, Ford’s book was a veritable cash 
cow for the antisemitism industry: “Ford has been regarded as the mainstay 
of such men as Fritsch and his confreres in their efforts to destroy the Jew.”® 

It was all the more alarming to Marshall to discover that many U.S. news- 
papers did not print Ford’s apology in full and that the paragraph most often 
omitted contained his pledge to take The International Jew out of circulation. 
Marshall hurriedly distributed copies of the American Jewish Committee’s pam- 
phlet with the apology’s entire text. But that was not the worst of it, as he told 
Palma. Fritsch “recently stated that he did not believe that Mr. Ford had made a 
retraction or apology because he had not interfered with his circulating the [The 
International Jew].” In other words, if Ford had been serious, Fritsch’s “rights 
of publication would have been taken away.” It was therefore necessary, in view 
of the impending publication of the Spanish edition in Spain and elsewhere, 
to “put an end to any supposed relations between Fritsch and his publishing 
company and Mr. Ford, whose name is still being used to the injury of Jews and 
in contravention of world peace.” The first order of business was to prevail on 
Ford to dispose of Fritsch’s publication rights, and here Marshall was certain: 
“[I]f they have not already been withdrawn they will be.” Marshall asked 
Earl J. Davis to prevail on Ford “to induce action which will neutralize the 


efforts of Fritsch to continue his unholy warfare upon the Jews.” Davis came 
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to New York in mid-September, but unable to see Marshall in the short time 
he was in the city, he left some letters for him with Palma.’ 

The letters consisted of an exchange between Fritsch and the Dearborn 
Publishing Company. Fritsch’s letter, dated July 9, cited a report from that 
day’s Leipziger Neuesten Nachrichten (Leipzig Latest News) about Ford’s “solemn 
retraction” and the withdrawal of The International Jew from bookstores: “We 
would be grateful for a statement from you of the facts,” Fritsch asked Ford, “in 
order to discontinue the dissemination of the untruthful assertions.” In reply, 
Fred Black confirmed that the German news report “is substantially correct.” 
He observed rather than inquired, “[I]t is your intention to discontinue the 
dissemination of these articles in European countries.” This important cor- 
respondence raised the issue that most concerned Marshall: were Ford and the 
Dearborn Publishing Company prepared for resistance to Ford’s new position? 

Black’s answer to Fritsch, Marshall felt, failed to meet the task laid out for 
it. It was vague; it failed to deliver a “correct idea of the document signed by 
Mr. Ford,” and it should have included the full text of Ford’s apology so as to 
leave no doubts as to Ford’s intention. “What should have been done was to 
have demanded in unmeasured terms that Hammer-Verlag and Fritsch should 
no longer publish or circulate “The International Jew,” Marshall advised, “that 
all existing copies were to be withdrawn, that no further publication was to be 
made, and that any attempt to do so would be regarded by Mr. Ford as unau- 
thorized and unlawful.” Three months after the apology, much to Marshall’s 
consternation, The International Jew remained readily available in Germany. 
Marshall implored Ford’s staff to secure a letter from Ford that could be cir- 
culated to the Jewish press in Europe “showing the facts” of how Ford desired 
to withdraw his book from booksellers worldwide.’ 

Two weeks later, Palma took Marshall’s recommendations to Detroit, where 
he met with Frank Campsall. As the Sapiro lawsuit collapsed, Campsall replaced 
Ernest Liebold at Ford’s elbow. Liebold and William Cameron remained on 
the Ford payroll, although the apology called for both to have been dismissed. 
Campsall authorized Palma to have Marshall draft a plan explaining “just what 
you want us to do regarding the European situation on the International Jew.” ™ 

Marshall seized the commission as another chance to summarize, as he 
had been doing all summer and fall, Ford’s legal position regarding his then- 
discredited publication. Quoting verbatim from the apology, “which was for- 


warded to me at the instance of Mr. Ford on June 30, 1927,” Marshall invoked 
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Ford’s pledge to withdraw the The International Jew pamphlets as binding 
contractual language that required no elaboration. The next step, Marshall 
indicated, was to “allay” the anxiety of “the Jewish press and the Jews generally 
throughout the world who, have accepted unreservedly Mr. Ford’s retraction.” 
Ford needed to take “active measures” to stop “the misuse of his name,” as evi- 
denced by continued distribution of the title “Henry Ford’s International Jew.” 
Marshall then attached a plan for suppressing The International Jew and ending 
further republication of the book. The plan urged Ford and the Dearborn Pub- 


lishing Company to meet Fritsch’s objections to the June 30 statement head-on: 


In order that there may be no misunderstanding as to my wishes in this regard, you 
are accordingly notified that whatever rights you have or claim to have to publish “The 
International Jew” anywhere or in any language whatsoever, are hereby revoked and 
terminated, and that the publication, sale or other distribution of “The International 
Jew” and the use of the name of Henry Ford or of the Dearborn Publishing Company 
in connection therewith, by you or by any person or corporation claiming under you or 


acting by your authority as agent, licensee or otherwise, are hereby forbidden." 


Marshall, an able and experienced lawyer, counted on the fact that Frit- 
sch was not. This language swept the question of legal rights into a category 
defined solely by Ford’s wishes. The fact that The International Jew was never 
copyrighted and that anyone was free to publish it in any form did not count 
in this reckoning of rights. Marshall wanted Fritsch to believe that publica- 
tion rights, just like the use of Ford’s name, flowed from a grant of permission 
that Ford now explicitly revoked. Palma thought that Marshall’s wording came 
across strongly; his cover note to Campsall, to whom he sent Marshall’s plan 
on October 17, suggested he revise the statement.” 

Campsall saw no need. Marshall’s letters to Fritsch and Hammer-Verlag 
were retyped on company letterhead, signed by Ford, and mailed to Germany 
on November 1 as originally written. Marshall released the text to the press two 
weeks later at the AJC’s annual meeting. He explained that rumors abounded 
in Eastern Europe that Ford’s signature on his apology—as well as Marshall’s 
on his letter of acceptance—had been faked, in an ominous sign of “the power 


2» 


of the ‘International Jew.” Having received press reports of Ford’s June state- 
ment and Ford’s revocation of the publication rights, Fritsch should not have 
been under any illusions about Ford’s intent. But he was not about to go quietly. 


His next actions signaled an intent to assert law in defense of his own rights. 
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In late November, Hammer-Verlag announced to the European press that it 
intended to continue sales of The International Jew “in accordance with legal 
rights already held.” Fritsch denied receiving Ford’s November 1 letter and dis- 
missed press reports that he had as “not reliable.” 

That bluff could be maintained for only so long, and Fritsch knew it. On 
December 1, he wrote a long, impassioned letter to Ford, asking him to recon- 
sider and pleading the case for the logic and truth of the antisemitic convic- 
tions he believed they both held: 


Your decision of November ist, whereby you forbid me any further distribution of the 
book “The International Jew,” is deeply regrettable. Not so much because a consider- 
able trade-value is being destroyed thereby (as about 9400 copies of the German and 
Spanish publications are depreciated), but because inestimable mental goods are lost 
for mankind by this fact. It is not so that the book published under your name shows 
“unjustified contents,” on the contrary it contains facts and truths that offer very sharp 
weapons in the conflict of the honourable mankind against the tyranny of a formidable 


might of money and lies. 


The book, he continued, “is a most valiant action and a battle-axe of the truth 
against the bulwark of lies of a shameless and brutal society of conspirators.” 
Its publication “remains the most important action of your life,” outstripping 
“your great economical works.” Then Fritsch launched into an extended attack 
on those who “want to see the book suppressed,” “the financial might of the 
Jews,” and those who secretly harbored the “real soul of the Judaism.” The true 
mission of Jews, Fritsch believed, was to destroy the state in any society in which 
they lived: “The Jewish law isn’t a moral doctrine of ideas, but in truth it is a 
political constitution which joins all Jews of the world to a uniform State, and 
therefore hindering the Jew to sincerely belong to any other foreign State.” 
Fritsch’s conception of the danger Jews posed to the nation-state made 
him “a pioneer of the [Nazi] movement” as well as “one of the few successful 
antisemitic publishers of the imperial and Weimar eras.” But he was “a lonely 
prophet,” in the words of the historian Richard Levy, because at the time few 
were willing to follow the implications of his ideology to the ends Fritsch 
preached: a constitutional dictatorship that eliminated all “‘left-wing crimi- 


2» 


nals and Jews.” His entreaty to Ford bears the ring of one who thought he had 
found his soul mate only to experience cruel and inexplicable rejection: “There 


was a time when all thinking and honest men throughout the world full of 
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expectation had looked up to you, Mr. Ford, as a Redeemer. Ford the highly- 
gifted and mighty spirit of enterprise, he who is invincible by finance—will 
break the chains, he will bring the liberty to all men! Such was the expecta- 
tion! And now this catastrophe!” Fritsch believed that Ford had not pushed 
his antisemitic convictions to their fullest. There was no point in appealing to 
the conscience of “good” Jews, Fritsch thought; instead, Ford betrayed himself 
and his followers by thinking all Jews could be reformed. He had capitulated 
to “the core of the Jewish danger.” 

Hammer-Verlag responded to Ford with a formal assertion of its legal rights. 
The publishing company consulted a “recognized authority about the copy- 
right questions involved,” and that authority rendered the following advice: 
“[N]o German copyright permits that a regular conferred right to distribute the 
book...in the German language and to have it translated into other languages 
can be withdrawn arbitrarily by a one-sided declaratory act of the author.” Asa 
result, Fritsch and Hammer-Verlag stood on solid ground in German copyright 
law. They notified Ford that they “regret very much to be obliged to decline 
your order to withdraw from sale the German and Spanish translations we 
have made.” They were willing to make one concession: they would add Ford’s 
June 30 statement to future copies of the book so that every reader “[would] be 
in the position to know the altered position of the author.” Should this course 
not satisfy Ford, he was free, according to German law, to compensate Fritsch 
and Hammer-Verlag for the destruction of all 9,660 German and Spanish cop- 
ies and for the withdrawal of French and Italian manuscripts from publication. 
Hammer-Verlag pegged the total value of these books at 40,060 German marks 
and supplied the name of Fritsch’s bank and account number to facilitate the 
transaction. Upon receipt of the money, Hammer-Verlag would immediately 
cease selling the book and give wide public notice of that fact.'® 

Fritsch did not keep the matter between Ford and himself. He gave copies 
of his exchange to Adolf Hitler, leader of the Nazi Party and editor of Munich’s 
Völkischer Beobachter (The People’s Observer). Hitler published the correspon- 
dence on December 7 under the headline “An Open Word about Ford’s Subjuga- 
tion to the All-Jewish High Finance.” When the magazine arrived in Marshall’s 
office, he immediately alerted Ford and his staff: “[T]he notorious Adolf Hit- 
ler is one of the most virulent anti-Semites that the world has ever known.... 
He and his followers have resorted to libel, slander and violence of the most 


pernicious character, and throughout the civilized world he is regarded as a 
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menace to society.” Fritsch “is seeking to make it appear that you were forced 
by Jewish bankers to make reparation for the anti-Jewish articles published in 
the Dearborn Independent.” Marshall asked to see all the letters to draft “what 
I believe would be a desirable answer to his unwarrantable remarks.””” 

The situation was serious enough to compel the astonishing: Ford, on a 
trip east to make arrangements for his new car and his Brazilian rubber enter- 
prise, requested a personal interview with Marshall. On January 10, Ford came 
to Marshall’s office, where the two “spent a most interesting hour together.” 
As Marshall dryly observed to his son Robert, “The office was in an uproar of 
excitement.” Ford told Marshall that “he felt better now that he had relieved his 
mind of the burden of the ‘great mistake and blunder that he had made’ in his 
anti-Jewish publications.” Assured that Ford would put his name to anything 
Marshall prepared for him, Marshall was convinced that Ford was sincere in 
his repentance. What really made Marshall a believer was Ford’s dismissal of 
Fritsch, “the effect [of which] has been to bring consternation into the ranks of 
the European anti-Semites.” In a final goodwill gesture, Ford invited Marshall 
to Detroit to see the new Model A and to pick out one for himself. This act of 
generosity Marshall politely declined, expressing his “devotion to pedestrian 
locomotion.” A few weeks later, Marshall relayed to Herman Bernstein that 
Ford was “carrying out his promises in every way,” and the press interpreted 


ce 


the meeting as “‘the final scene in the reconciliation between American Jewry 


and Henry Ford.””* 

But as battle on one front closed down, it began to heat up on another. Frit- 
sch’s invocation of German copyright law put the matter beyond Campsall’s 
expertise, so he referred the file to Clifford Longley for review. Longley acted 
carefully, telling Campsall to provide Marshall with copies of the Fritsch cor- 
respondence together with an invitation to provide “any suggestions which he 
has to offer us.” Campsall sent Marshall Fritsch’s letters and inquiries from 
publishers in Berlin and Sao Paulo, Brazil, regarding Russian and Portuguese 
editions. Those publishers also wanted compensation in exchange for their 
willingness to discontinue or refrain from selling the book.” Marshall supplied 
more than a few “suggestions.” He drafted a letter for Ford to send to Fritsch, 


« 


provoked by Fritsch’s “extraordinary communications.” Marshall thought it 


unwise to permit Fritsch’s “various insinuations and charges . . . to remain 
unanswered.” He did not explain his thinking to Ford, but he felt silence in 


the face of published antisemitism in the highly charged European context was 
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much more dangerous than it was in the United States. He denied the allegation 
that Ford acted under pressure from Jews or financial interests and derided the 
idea that Ford had been “made the catspaw of others.” 

But when it came to countering Fritsch’s legal claims, Marshall was on less 
certain ground. Again, he elided the distinction between the use of Ford’s name, 
to which Ford had every right to object, and the republication of an uncopy- 


righted work, to which Ford had no right of legal ownership: 


Ihave the absolute right to forbid the distribution of these books because of the fact that 
the articles were contrary to the truth and had a tendency to occasion irreparable injury 
to innocent people. For you to persist in the fact of these conditions in circulating these 
books and in using my name in connection there with, offends against the public wel- 
fare and contravenes sound public policy. With these facts brought to your attention 


there can be no legal or moral support for your insistence in the face of my protest.”! 


Just what “sound public policy” Marshall relied on here he left vague. If Ford 
were to prevail on Fritsch to refrain from publishing materials that “occasion [ed] 
irreparable injury to innocent people,” then private negotiation, not law, would 
have to be their mutual guide. Unlike Fritsch, who pointed to a specific Ger- 
man copyright statute, Marshall could cite no provision of American law, state 
or federal, to support his position. Instead, he called on magisterial phrases 
such as “sound public policy” and “absolute right” in the hope that they would 
elicit the desired effect. It was all he could do; he had no other weapons—not 
international law, not even the threat of a lawsuit—at his disposal. Just as in 
November, the letter Marshall drafted was promptly sent, without any changes, 
to Fritsch. Another version was mailed to the Berlin publisher who held the 
Russian translation with the added comment that no compensation would be 
paid for copies of The International Jew left on hand. A third letter, also drafted 
by Marshall, was eventually sent to São Paulo. Campsall relied entirely on 
Marshall’s legal advice in dealing with these foreign publishers; Longley watched 
from the background, only directing Campsall to consult with Marshall in 
December 1927 and thereafter deferring to the New York lawyer.” 

Before long, Marshall received information from Berlin confirming that 
Fritsch had no intention of honoring Ford’s wishes. Hammer-Verlag continued 
to place advertisements in trade publications announcing that Ford had refused 
to pay him not to sell The International Jew; as a result, he considered himself 


free to continue to sell it under German law. The ad noted that in six years one 
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hundred thousand copies had been sold and that the Independent controversy 
had only increased demand for the book, a fact that could only have irritated 
Marshall. The New York Times even called Ford’s office for comment. With Ford 
temporarily out of the country, not only was the press obliged to wait; so, too, 
was Marshall, who held Fritsch’s taunts for more than a month before Ford 
and Campsall returned from Brazil. Marshall was finally beginning to recog- 
nize that Fritsch’s legal claims could not be defeated under German copyright 
law. Marshall’s next statement for Ford sought only on to get Fritsch to stop 
the unauthorized use of Ford’s name. The draft said nothing about requiring 
Fritsch to desist from publishing the book.” 

Upon his return to the United States, Campsall had more pressing mat- 
ters to bring to Marshall’s attention. He sent Marshall a letter from a German 
journalist—and Nazi agent—working in the United States, Kurt Lüdecke, who 
sought to intercede with Ford on Fritsch’s behalf. Liidecke minced no words: 
“According to the legal rights of German publishers, Mr. Fritsch is absolutely 
justified in demanding the re-purchase of the books in question.” He pointed 
out that since the Independent and The International Jew were uncopyrighted, 
Ford had “no juridical power whatever” over their translation and sale. Ford 
could control only the use of his name; he could not invoke a “moral right” 
against Fritsch to stop sales. Ltidecke dismissed the apology: “It is too ridiculous 
to waste one word over Mr. Ford’s statement and apology to the Jewish people. 
There are enough witnesses who know that Mr. Ford knew very well what was 
going on in the Dearborn Independent and what is written in the ‘International 


2» 


Jew.” If the matter was not settled within a month, Lüdecke said, sales of The 


International Jew would resume “and the matter brought before the public.” 

Lüdecke was no stranger to Longley. Ford’s lawyer first encountered him 
during the Sapiro trial, which Lüdecke covered for several German newspapers, 
including Hitler’s Völkischer Beobachter. He had a checkered past; in the early 
1920s he escaped prosecution for fraud, swindling, and blackmail in Germany 
by fleeing to the United States, where he presented himself to sympathetic 
German Americans and raised money for the Nazi Party at Hitler’s personal 
request. One of his intended targets was Henry Ford, with whom he met in 
January 1924. Liidecke had several connections to Ford and the Independent. 
Liidecke first met William Cameron in 1921, Cameron introduced Liidecke to 
Senator Reed during the Sapiro trial, and the closure of the Independent at the 


end of 1927 deprived Liidecke of a $300 commission for two articles he wrote 
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that the newspaper never published. On the strength of Ltidecke’s presence in 
Dearborn during the 1920s, historians have speculated for decades whether 
Ford contributed to Hitler, but I have found no evidence of a monetary rela- 
tionship between Ford and the Nazis, at least not during the time he published 
the Independent.” 

For opponents of antisemitism, Liidecke was a dangerous figure, the very 
presence of unsavory German extremism on American soil. When he reappeared 
on Longley’s radar a year after the trial, the lawyer’s instinct was to ignore him 
and deal directly with Fritsch. Longley so counseled Marshall in a courteous 
note. On his copy of Marshall’s April 3 letter to him, urging quick action on 
both Fritsch and Liidecke, however, Longley scribbled a note to Campsall: 
“Frank—While you were away this came to me from the leader of The Cho- 
sen People with whom we have been dealing—My answer attached—C.B.L.””° 

Longley’s snide note gives the first sign that Ford’s staff was tiring of the 
seemingly incessant demands emanating from Marshall. The second was 
that Ford, with Campsall in tow, left the country again without authorizing 
a response to any of the letters written in February and March. Marshall was 
particularly eager that Ford issue a new statement for the European press, 
because he had learned more about the public’s tepid reception of the apol- 
ogy from a well-informed friend on the continent. Most European papers did 
not run the full apology, did not print Marshall’s follow-up letter, and ignored 
commentary from the Jewish press, with the result that many people never 
saw “the very favorable expressions . . . concerning the Jews.” And a few, like 
Fritsch, refused to believe Ford because they had read the apology only in the 
“Jew Press.” Editorial comment in the mainstream European press opined 
that the whole thing was merely a stunt to whip up publicity for the new Ford 
car, not unlike some suspicions voiced in the United States. Finally, the friend 
noted, Fritsch’s highly publicized plans to continue selling The International 
Jew made Ford look ridiculous: “People are laughing because the great auto- 
king finds himself powerless against the small owner of the Hammer-Verlag 
and allows himself to be defied by Fritsch.” In the face of this opposition, even 
some Jewish voices expressed skepticism about Ford’s motives and sincer- 
ity. The friendly source urged Ford to undertake an advertising campaign in 
Jewish newspapers in Europe to counterbalance his heavy ad presence in the 
mainstream press and give credence to the friendship for Jews he professed in 


his apology. The ad should consist of Ford’s original statement and a new one 
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that proclaimed that the apology had “absolutely nothing to do with his busi- 
ness interests, but was actuated by purely ethical and moral considerations and 
was prompted solely by Mr. Ford’s conscience and his recognition that he had 
been misled and deceived.””’ 

Ford was finished issuing statements, however. Marshall’s April 3 letter—the 
one on which Longley scribbled his dismissive remark—went unanswered. On 
May 12, Marshall wrote what would be his last entreaty to Ford on the subject: 
“T sincerely trust that definite action may be taken along the lines which I have 
suggested, which will surely have good results.” He asked for a reply before he 
left for London in three weeks: “You will, of course, understand that my anxiety 
in this direction is due to the fact that I regard it as highly important that the 
work which you have so well begun may find fruition in accomplishment.” 
In that spare sentence, Marshall recognized that for all their exchanges, noth- 
ing had changed. The International Jew remained readily available in Europe. 
Unwilling to reimburse publishers for their lost profits, Marshall had no other 
leverage to apply to entrepreneurs unwilling to bend to “Mr. Ford’s wishes.” 
Once Kurt Liidecke made it clear that Fritsch intended to rely on his rights 
under German copyright law, Ford’s staff lost interest in fighting the battle if 
they ever harbored any. Ungrounded in any law on which these unlikely allies 
could rely, the apology set up that battle on unwinnable terms. Marshall was 
simply the last to concede the point. 

Without compensation to induce him to stop or a legal injunction to force 
him to, Fritsch continued to publish The International Jew in German and 
Spanish and introduced new editions in French and Italian. What had begun 
as an overwhelming public victory with Ford’s abject apology in 1927 ended in 
quiet defeat for Marshall in 1928. Publicly, he continued to assure people that the 
entire matter had been properly handled: “We flatter ourselves that the policy 
which we pursued with regard to the publications of Henry Ford was correct.” 
When subsequent protests from European publishers seeking compensation in 
exchange for their Italian and Russian translations arrived at Ford’s office, no 
one bothered to answer them.” Ford took no further action on his promise to 
withdraw The International Jew from circulation abroad. At home, the subject 
was dropped just as discretely. Many American pundits saw Ford’s retreat as 
proof positive of the salutary effects of consumer protests and a humiliating 
lawsuit. But overseas, where Marshall feared the inbred, ingrown culture of 


antisemitism far more than he did in the United States, the perception that a 
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Jewish boycott brought Ford to his knees was taken as simply another demon- 


stration of Jews’ overweening strength. 


Marshall and Ford exchanged no significant correspondence during the 
following year and a half. German antisemites cooled toward Ford for a time 
after the events of 1927, and the continued circulation of The International Jew, 
though rankling for Marshall, was a small annoyance compared to his other 
overseas concerns. Negotiations with Zionists over Palestinian land claims called 
him to Europe in 1928 and 1929. Working with his son-in-law Jacob Billikopf 
and AJC member David Brown, he raised hundreds of thousands of dollars for 
relief in Russia, Poland, and Romania.*” 

Marshall also paid attention to national politics during the presidential race 
of 1928. He supported Herbert Hoover enthusiastically and made many speeches 
and public appearances for him. He also continued to counsel Jewish Americans 
on the undesirability of kicking up a public fuss about the occasional encounter 
with antisemitic discrimination. “It is far better to exercise patience,” he told 
a young New Yorker in September 1928, “than to indulge in an outburst which 
will only have the effect of hypnotically suggesting to others . . . the desirability 
of adopting a hostile attitude.” After the Independent, American antisemitism 
remained something best ignored in a country where Jews “enjoy[ed] political 
equality” and had access to “vast resources and opportunities which at some 
time are likely to knock at your door and result in prosperity.”*! 

Marshall’s confidence in that careful approach nearly evaporated weeks 
before the 1928 presidential election. In late September, officials in Massena, 
New York, a small upstate town, accused Jews of abetting in the kidnapping 
of a child to use her blood in sacrificial rituals—a reiteration of the ancient, 
horrific charge of blood libel. It appeared to be another situation tailor 
made for Marshall’s intervention. It happened on his turf, and everyone involved 
knew who he was and for what he stood. Instead, as events unfolded, the 
Massena blood libel incident showcased the limits of his ability to negotiate 
unilateral resolutions by apology when the integrity of the Jewish people was 
at stake. 

Massena was an unlikely place for an outbreak of the worst sort of anti- 


semitic prejudice. Settled by white Anglo-Saxon Protestants, the small town 
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underwent an industrial and demographic transformation in the late nine- 
teenth century. By 1920, a largely Catholic labor force brought to Massena 
“a polyglot population with immigrants from more than fifty countries.” Jews 
were but a small fraction of the new wave; the sole Jewish synagogue, Adath 
Israel, boasted fewer than two dozen families. Still, the racial tensions of the 
1920s found Massena, remote as it was. When four-year-old Barbara Griffith 
disappeared on the afternoon of September 22, 1928, among the town residents 
searching for her were members of the Ku Klux Klan.” 

The New York State police took over the investigation that night. As the 
search spread, so, too, did an ugly rumor. In 1928, the Jewish Day of Atone- 
ment fell on September 24. Yom Kippur is the most important day in the Jewish 
religious calendar. Someone in the community mentioned the holiday, sug- 
gested that Jews used human blood in their rites, and connected the notion to 
the child’s disappearance. Whispers grew more audible in the dark that she 
“might have been murdered by Jews for ritual purposes.” Fueled by the rumor, 
the state police began to single out Massena’s Jewish residents for questioning 
and inspected their homes and businesses without search warrants. After talk- 
ing to other members of Adath Israel, Jacob Shulkin, the congregation presi- 
dent, decided the situation was “serious enough to place a long distance call 
to the home of Louis Marshall.” Roused in the middle of the night, Marshall 
immediately dispatched Boris Smolar, a Ukrainian-born reporter for the Jew- 
ish Telegraphic Agency, to Massena on the next train.” 

The accusation of ritual murder trailed Jews throughout history and often 
incited violence and mass murder against them. It frequently appeared in 
twentieth-century Europe and America. In 1913, Mendel Bellis was arrested in 
Kiev, Russia, and charged with murder for the purpose of conducting blood 
rituals. Prosecutors attempted to use historic Jewish documents and books 
to convict him, to no avail; Bellis was acquitted. Two cases were reported in 
Europe around the time Barbara Griffith disappeared. Six cases that amounted 
to no more than rumor occurred in the United States, mostly in the northeast, 
between 1913 and 1928. Still, that was too close for comfort for American Jews. 
For Marshall in particular, the blood libel represented the worst kind of threat 
to all that Jews had won by their hard work and accomplishment in the new 
world. Accordingly, when he hung up the telephone in his home, he knew he 
had to act, “fearing . . . that a blood libel might be in the making.” Jews had 


been tortured, tried, and judicially murdered in Europe over these accusations 
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without proof or due process. Sending a reporter from the Jewish press to learn 
more was a reasonable first step; Marshall did not want to start a press stam- 
pede or a general Jewish outcry before he knew the facts.** 

Events in Massena unfolded faster than the train could bring Smolar’s help. 
Local leaders believed the rumors; the mayor, W. Gilbert Hawes, continued 
to manage the investigation after it passed into the state’s jurisdiction. Hawes 
ordered State Trooper Harry M. McCann to bring in the local rabbi for ques- 
tioning. Offended at this disturbance on the eve of Yom Kippur, Berl Brennglass 
refused to go to the town hall, telling McCann he would appear in a few hours 
to make a statement. When he got there, “a mob of several hundred was 
awaiting his arrival in a state of unusual excitement.” The mayor and McCann 
interrogated him for more than an hour. McCann asked whether it was cus- 
tomary for Jews to obtain the blood of Christian children in their observa- 
tion of Yom Kippur and whether this might explain the girl’s disappearance. 
Brennglass indignantly declared that the Jewish faith forbade the use of blood 
of any kind. McCann hastened to say that “a foreigner” supplied them with the 
idea and that the mayor and he felt compelled to check out all possible leads. 
As he left city hall, Rabbi Brennglass declared, “This is a... slander against 
the entire Jewish people!” The rabbi was so upset by his encounter with offi- 
cial Massena that on his return home, he summoned the synagogue’s leaders 
to tell them about it. Not yet having heard from Marshall, Brennglass and his 
group sent him another, more detailed letter. They also decided to wire Rabbi 
Stephen Wise of the American Jewish Congress. They had no idea what trou- 
ble they just unleashed: “Massena’s Jews could not anticipate the “diplomatic 
fiasco that would ensue from seeking assistance from the two giant egos of 
American Jewry.” 

Around 4 p.m, just as Smolar, the Jewish Telegraphic Agency reporter, 
arrived at Rabbi Brennglass’s home, Barbara Griffith walked out of the woods 
less than half a mile from her home and into the arms of two teenage girls 
who had been looking for her. Word of her rescue spread across the village 
as Massena’s Jews were arriving at the synagogue for Kol Nidre services at 
6:00 p.m. They felt overjoyed at her safe return, yet bruised by the unjust accu- 
sation their neighbors had leveled. They spent Yom Kippur in a state of “men- 
tal agony,” horrified that “the accursed blood accusation” had followed them 
to the United States. The following day, Mayor Hawes and Trooper McCann 


came to the synagogue to apologize in person, but the matter had escalated: 
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they replied that they would accept no apology.** Though Barbara Griffith had 
come home, the town’s ordeal was not over. 

Predictably, Marshall and Wise began working the matter independently of 
each other. But for once, Wise outdrew Marshall. As the historian Saul Fried- 
man points out, it was Stephen Wise who informed the state’s top officials of 
the troubling incident. Wise was close friends with Governor Al Smith and the 
state superintendent of police, John Warner, Smith’s son-in-law. As it happened, 
Smith was the Democratic nominee for president that fall. On September 28, 
Wise urged Warner to look into the state police’s role in fomenting the blood- 
libel incident in Massena; four days later, Wise phoned the governor in Albany 
and briefed him on the accusation. Smith immediately informed the American 
Jewish Congress that a “thorough” investigation of the state trooper’s conduct 
would be made: “There will be no toleration of an attempt by any public official 
to give countenance to the grotesque accusation of ritual murder, or any equally 
baseless indictment against a whole people by the citizenship of America, at 
least not in this State, while I am its Governor.”*” 

Employing his usual methods, Marshall wrote sharply worded letters of 
protest to Mayor Hawes and Police Superintendent Warner on October 1. Just 
as when he telegraphed Henry Ford in June 1920, Marshall did not stop to con- 
sult anyone else. It was imperative for Marshall to establish the AJC’s authority 
over its rival in this matter. Marshall gave the public officials a learned his- 
tory of “blood libel,” criticized them for subjecting the rabbi to a “shameless 
interrogat[ion],” and condemned them for thinking that “the Jews of Massena 
were engaged in a conspiracy to murder an innocent Christian child so that her 
blood might be used in an unholy rite.” He then made a series of nonnegotiable 
demands. Mayor Hawes had to apologize, immediately, for this attack on Jews 
and “their honor” and for “the abuse of [his] official position” in permitting 
Rabbi Brennglass to be questioned on such an offensive premise. The apology 
had to be presented on “such terms as will meet with my approval,” Marshall 
insisted. Once the mayor made satisfactory repentance, then the self-appointed 
arbiter of the case would submit it to the scrutiny of public opinion. Marshall 
also demanded Hawes’s resignation and the firing of Trooper McCann. If one 
or the other condition were not met, Marshall would pursue remedies available 
under New York’s Public Officers’ Law relating to acts of official misconduct. 
Marshall sent his letters to the Jewish Telegraphic Agency, which promptly 
released them to the New York Times, which published them on October 3. 
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Marshall’s letters unleashed a fury in the press that transfigured an outbreak 
of local prejudice, however ugly, into a matter of national import.** 

Once Wise alerted the governor, the process moved beyond what letters 
of apology could accomplish. Smith was in the delicate position of having to 
take immediate action without appearing to seek political capital from the 
incident. Accordingly, Marshall’s sturm und drang notwithstanding, the state 
police inquiry proceeded in Albany on October 4 behind closed doors. Warner 
presided and the Massena town officials attended as “voluntary witness [es] .” 
Also present were Rabbi Brennglass, Adath Israel president Jacob Shulkin, 
the Massena village attorney, Rabbi Wise, and American Jewish Congress 
Executive Secretary Bernard G. Richards. After the hearing, the mayor and 
state trooper issued fulsome apologies to the rabbi and Massena’s Jewish 
community. “I have committed a serious error of judgment,” the mayor said. 
“I have no hesitation in affirming that . . . I should have repelled [the blood- 
libel suggestion] with indignation and advised the State trooper to desist from 
his intention of making inquiry of the respected rabbi . . . concerning a rumor 
so monstrous and fantastic.” It was as “unthinkable,” he then knew, to suspect 
Jews of ritual murder as it was to suspect any Christian. “I write this word of 
heartfelt apology because I would do justice not only to the Jewish people of 
Massena, but because I desire to offer complete and unreserved amends to 
that great people which has given to the world the God I worship and the reli- 
gion I love.” He also had an answer for Marshall’s threat to seek his dismissal: 
he did not apologize out of fear he would be removed from office but because 
he was sincerely remorseful: “I know that the citizens of Massena, including 
its Jewish members, will not seek to dishonor me through removal from office 
because of an error in judgment which no one deplores more than I do.” Like- 
wise, Trooper McCann apologized to Rabbi Brennglass for questioning him 
about “a rumor which I should have known to be absolutely false.” McCann 
was reprimanded, suspended without pay, and served out the rest of his career 
in obscurity. Shulkin and Brennglass issued statements declaring that they 
considered the matter satisfactorily resolved.” 

Only then did Mayor Hawes answer Marshall’s October 1 letter. He con- 
fessed he was “totally ignorant” of the history of blood libel. Had he understood 
the meaning of such an accusation, he assured Marshall, he never would have 
permitted the police to approach Rabbi Brennglass. He explained, “by way 
of palliation,” that owing to “excitement occasioned by the disappearance of 
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the child,” he ordered the police to investigate every lead. He ended with lan- 
guage he gave Marshall liberty to use if such an accusation ever resurfaced: 
“I now formally extend my unqualified apology not only to the Jews of Mas- 
sena, whom I have always found to be good and honorable citizens, but also to 
Jews everywhere, for the wrong that I have done, and request them to accept 
this expression of my repentance.” 

Marshall was at his office, meeting with two Jewish residents of Massena, 
when he learned that the hearing was under way. Furious at Warner, Hawes, 
and Wise for their subterfuge, he wrote another portfolio of letters admon- 
ishing them for proceeding without him. He accused Warner of ignoring the 
fact, broadcast in the newspapers, that he “had been requested by the Jewish 
Congregation of Massena to represent it in this matter.” The speed with which 
the hearing was called and conducted told him all he needed to know about 
the state’s motives in proceeding. Marshall was certain that Warner and the 
mayor rushed the hearing to narrow its scope, to benefit Smith politically, and 
to keep from engaging with “the enormity of the offense committed,” which he 
said was “perpetrated not only upon the Jews of Massena, but, I repeat, upon 
every Jew.” The mayor’s apology was insufficient because Hawes neglected to 
address it to the wider Jewish community and because he failed to get Marshall’s 
approval in advance. Ina pitch-perfect replay of the Ford matter, Marshall sent 
Hawes a drafted apology that “I feel that I have a right to ask you to sign and 
return to me.” There would be no negotiating its phrasing. Only if uncondi- 
tional surrender were made on his terms would Marshall grant Hawes the full 
absolution of the Jewish people. Unfortunately, Marshall’s draft of Hawes’s 
apology has been lost.“ 

Marshall was not finished doling out indignation, rage, and corrections 
in equal measure. He reserved special scorn for Shulkin, who had telephoned 
him on the evening of September 22 only to shut him out of the hearing once 
Wise spoke with Governor Smith. Shulkin, like the mayor and the state police 
superintendent, did not know how to handle this delicate, explosive situation: 
“[Y]ou undertook without submission to me,” Marshall lectured him, “to 
accept the apologies of the Mayor and the Corporal, disregarding the impor- 
tant condition that I had made in my letter to the Mayor that any apology that 
he might make should be in a form approved by me.” Shulkin had, after all, 
violated one of the primary tenets of Marshall’s policy on antisemitism in the 


public realm: “You knew very well that resort to the courts was the very last 
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thing that I desired.” Going to official authorities for hearings and resolutions 
rather than allowing Marshall to adjudicate the terms of a proper apology— 
or secure the removal of an obdurate mayor from office according to statute— 
undermined Marshall’s authority as AJC president. 

More than that, Marshall felt personally humiliated. He took exception to 
Shulkin’s call to close the matter, which “practically dismisses me from the case 
and decides an important proposition which in no manner concerns you.” What 
Marshall meant by this, he said, was what “the attitude of the Jewish people as a 
whole should be toward this episode.” Why Shulkin, as a Jew at the epicenter of 
the controversy, should have nothing to say about how the episode was resolved 
Marshall did not explain. He was unaccustomed to gleaning intelligence from 
third parties while the principals met in secret and to being dismissed, practi- 
cally or otherwise, once his services were engaged. The mayor’s flawed apology 
sent him into a tailspin; he judged Hawes “guilty of the most serious offense 
ever perpetrated in this country upon the Jewish people, infinitely worse than 
anything that Henry Ford ever did.” 

That comment is a measure of just how much the Massena incident dis- 
turbed Marshall. But the difference between this blood-libel accusation and 
the half dozen other outbreaks on U.S. soil, for Marshall, could have been 
simply temporal. In other words, Massena represented a setback because it 
occurred after Henry Ford apologized for antisemitism—an apology Marshall 
handcrafted—and because the methodology that seemed to bring Ford to 
heel was useless against far less inimitable opponents. For such offenses against 
Jews, Marshall would not accept anything other than an apology dictated by 
Jews—meaning, of course, by Marshall himself. The apology he wrote for Ford 
was terribly flawed, but luckily, the world remained unaware of those flaws. The 
apology he wrote for Mayor Hawes never saw the light of day. 

The degree to which Massena had become all about Marshall quickly 
became clear. He alone refused to accept the mayor’s apology. As Saul Fried- 
man observed, “It seemed as if everyone in the country had been placated by 
Hawes’s apology but Marshall.” The national press and many Jewish publica- 
tions agreed with Brennglass and Shulkin that it was appropriate to let the 
matter drop. The New York World believed that Hawes’s statement “should 
put an end to a deplorable incident.” The American Hebrew remarked that 
“any further pressure exercised by American Jews would savor of vindictive- 


ness.” The Yiddish papers Morning Journal and Der Tog proudly editorialized 
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on the events in Albany, and in New York City rabbis agreed that the state had 
taken proper corrective steps. There were also calls for “leniency and under- 
standing” from religious and academic leaders on the Permanent Commis- 
sion on Better Understanding between Christians and Jews in America, which 
declared that the “blood accusation is a cruel and utterly baseless libel on 
Judaism.”* 

With this kind of public reaction—Hawes’s repentance was treated as more 
genuinely made than Ford’s—continuing to target the mayor began to back- 
fire. Working separately, Rabbi Brennglass and Shulkin asked Marshall to stop 
dunning Hawes for another apology. The mayor and his family were receiving 
threatening telegrams and letters from all over the country, a state assembly- 
man was preparing to institute proceedings for his removal, and Shulkin feared 
“if the matter is continued it may have a very unfavorable reaction upon our 
people.” He believed that Hawes had been “sufficiently punished and humili- 
ated.” On that point Marshall did not agree, but he evidently conceded that 
little would be gained by pressing for a signature on the apology he drafted. 
He never heard from the mayor again. In November at their annual meeting, 
Marshall and the AJC contented themselves with a public acknowledgment of 
the apology Marshall had deemed completely unacceptable. In contrast, the 
American Jewish Congress feted Massena’s rabbi and Jewish leaders at its con- 
vention later that month.* 

Marshall’s inelegant handling of the Massena controversy did not go unno- 
ticed in the Jewish press. Der Tog wryly observed that “the story begins with 
Marshall and ends with Wise . . . and must make an unpleasant impression.” 
The Canadian Journal Review, commenting on “The Reign of Louis M,” took an 
editorial scalpel to Marshall’s tendency to act as “absolute ruler of four million 
Jews of the United States of America” in the style of a king of France or a Rus- 
sian tsar. Even its praise was Janus faced: “One cannot but admire the beauty 
of his character. [Yet i]n his day people loved and admired Caesar. Even the 
last Wilhelm was not without certain attributes of greatness.” And then there 
proceeded a catalog of critiques, culminating in an analysis of recent events: 
“[W]hen Ford made his overtures to the Jewish people, did it not strike sen- 
sitive Jews that Marshall was somewhat arrogant in snapping so readily into 
the role of a plenipotentiary for the Jewdom of the world? Aaron Sapiro was the 
soldier who fought the battle. Marshall, at a moment’s notice, began to act the 


statesman, taking advantage of the soldier’s victory.” For saying essentially 
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the same thing, Sapiro had been frozen out of Marshall’s personal and profes- 
sional circles. 

The Canadian writer also found Marshall’s conduct in the Massena affair 
less than admirable. The critique of Marshall was not that he was misguided or 
that his motives were suspect; it was that he acted on presumption and with- 
out consent of the governed: “We entertain no admiration for a state of affairs 
which permits any individual to presume to act in season and out of season, 
as the anointed head of the Jewish people.” Massena was the straw that broke 
open the bale. In refusing to accept the mayor’s apology, Marshall’s authoritar- 
ian style and arrogance shone through the events he sought to control and laid 
him open to public criticism such as he had never before experienced. When 
unsympathetic observers connected the dots from the Ford matter to Massena, 
they found a disturbing pattern, not enough to topple Marshall from his high 
platform but enough to crack his previously impervious facade.*° 

Marshall’s insistence on the right kind of apology as the antidote to anti- 
semitism proved ill advised. The Massena affair moved beyond his ability to 
manage and into the realm of official state processes, steered there by the very 
organization that opposed Marshall’s unilateralism and aversion to courts. 
The faux-legal document he penned for Ford was unequal to the task he set for 
it. Perhaps nothing could have contained the menace, once unleashed, of The 
International Jew. The book’s lack of a copyright was Ernest Liebold’s everlast- 
ing gift to his fellow antisemites. The International Jew’s lack of legal ownership 
also undermined Marshall’s belief that informal methods would enable him 
to induce Ford to see that every copy was returned to Dearborn and burned. 
There was no putting that toothpaste back into its tube. The value of Ford’s 
name, influence, and wealth added power, credibility, and longevity to a text 
that had no basis in fact. In the end, Marshall’s prestige, organizational acu- 
men, and professional standing could not substitute for the authority of law, 
and neither Ford nor stubborn publishers nor hapless village officials would 
bow to anything less commanding than law. In the end, though, nothing in 
Ford’s history of antisemitic activity demonstrated whether law could coun- 


termand prejudicial speech. 


Louis Marshall did not live to see The International Jew thrive among Euro- 


pean readers in the 1930s—nor did he witness Hitler’s acquisition of power in 
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1933 and Germany’s passage of the first disabling discriminatory laws against its 
Jewish citizens. Marshall died on September 1u, 1929, in Zurich, Switzerland, of 
a swift pancreatic infection that resisted doctors’ efforts to save him. Marshall 
was in Zurich to attend the sixteenth Zionist Congress, at which he brokered an 
agreement among Zionists, non-Zionists, and European and American Jews to 
form the Enlarged Jewish Agency for Palestine. The Jewish Agency, which was 
to work on the establishment of a Jewish national home in Palestine, promptly 
elected Marshall its chair. That Marshall breathed his last in the service of the 
world’s Jews justifiably burnished his legend as a hero to his people and added 
a degree of pathos to the outpouring of grief at his passing.“ 

Marshall’s unexpected death elicited tributes and eulogies from newspa- 
pers across the world, the official organs of nearly every organized religion in 
the nation, and civil rights organizations of every kind. In death he rose above 
the particular, and sometimes petty, and he was embraced as the true patron 
of American citizenship that he had worked for, and spoken out on behalf of, 
all his life. Among the thousands of expressions of praise and sympathy at 
his death was a short note by W. E. B. DuBois in The Crisis: “This great con- 
stitutional lawyer repeatedly turned aside from his appointed tasks and his 
lucrative practice to give time and counsel to the National Association for the 
Advancement of Colored People. He considered the cause of Negro freedom 
to be the cause of human freedom, and he helped accordingly. His death is a 
mighty loss for the American Negro.” As did Marshall, DuBois believed in the 
general nature of citizenship claims. In that vein, the Catholic vice president 
of America’s Good Will Union remarked, “With the passion for liberty and 
justice which inspired the founders of our Republic, and for the old-fashioned 
American ideals written into our federal constitution, he battled with tireless 
energy to arouse the minds and consciences of our citizens to realize what the 
spirit of America truly means.” 

In their eulogies, his fellow lawyers trumpeted his accomplishments as a 
Jewish leader and his lasting contributions to New York and U.S. law. They 
hardly referred to the Ford matter, noting only Marshall’s role as confessor, 
and entirely passed over Massena. The instances in which Marshall fell short 
were forgivable sins of overreaching; they stemmed from an admirable imper- 
fection his friends and allies preferred to overlook after his death. “Marshall 
law” became, for Cyrus Adler, Max Kohler, Jacob Billikopf, and all those who 
worked closely with him, something they valued more highly once it was gone. 
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Indeed, as with many other great men, the lionization of Louis Marshall began 
in earnest with his death and grew in intensity with time. Today, Jewish students 
learn that Marshall was the finest Jewish lawyer never to sit on the Supreme 
Court and that he was the foremost patron of Jewish civic equality. In 2003, 
Samuel Untermyer’s grandson Frank did not mince words: “Louis Marshall 
was a saint,” he said.” 

After the praise of the famous faded to echoes, however, important ques- 
tions remained. It is necessary to look more closely at what Marshall law left 
in its wake. Marshall’s belief that he could personally contain the spread of 
antisemitism was unwise. Trying to stop the spread of an idea, even one so 
pernicious, is like trying to capture smoke. Marshall failed to grasp the limits 
of his approach, in part because he found countervailing methods messy and 
undignified and in part because the nineteenth-century legal culture in which 
he trained never led him to challenge the assumption that most wrongs done 
to Jews did not require legal remedies. Marshall thought he had beaten back 
antisemitism with the Ford apology, but Theodor Fritsch and Massena revealed 
that error. He did not live to witness how perniciously the ideas represented in 
The International Jew and the Protocols would take root in Europe or that the 
Nazis would make law an instrument of antisemitic policy. 

After 1929, it was left to Marshall’s friends and successors at the AJC to 
maintain pressure on Ford whenever The International Jew resurfaced in con- 
nection with the growing international antisemitic movement. In 1934, Lewis 
Strauss asked William Cameron to secure a “restatement” of Ford’s position 
when the book emerged in an antisemitic campaign in Argentina. B’nai Brith 
approached Ford through Rabbi Leo Franklin, who was pleased to assist. As 
Franklin pointed out, even when antisemitic publishers included the 1927 
Ford-Marshall exchange in their reprints of The International Jew, they always 
added the disclaimer that Ford did not “specifically deny the truth of the arti- 
cles.” A group called the Defenders of the Faith, led by the Reverend Gerald 
B. Winrod of Wichita, Kansas, was selling The International Jew without the 
1927 correspondence, which it dismissed as the work of “powerful Jews.” Ford 
authorized Frank Campsall to write the desired letter, but that was as far as he 
was willing to go. James Rosenberg, an AJC member and New York attorney, 
suggested inviting Ford to address a memorial dinner for Louis Marshall in 
1934 as a way to obtain a more direct statement from the automaker, but Ford 


would neither take part nor send a letter to the group.” 
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Ford’s enthusiasm for corralling copies of The International Jew, if it ever 
amounted to much, dissipated during the 1930s. Aside from Campsall, by that 
time no one remained in Ford’s inner circle with any connection to the lawsuit 
or the apology. Clifford Longley left the Ford organization in 1929 and went 
into private practice, although he remained a consultant to the Ford Motor 
Company and the Fords personally. Ernest Liebold’s star, which began to fade 
with the fall of the Independent, dropped precipitously in 1933, when he suf- 
fered a nervous breakdown brought on by the banking crisis and disappeared 
without a word to his family or employer. He resurfaced thirty-six hours later, 
near the northern tip of Michigan, pleading that he only needed rest, but his 
relationship with Ford was never the same. He remained on the Ford payroll 
in a marginal capacity, his influence steadily diminishing until Harry Bennett 
finally forced him out in 1944. Bennett did not last much longer than Liebold. 
The face of Ford’s violent union-busting policy during the 1930s, Bennett bru- 
tally usurped Edsel Ford, who died prematurely in 1943, and fired other top 
executives. He was easily the most hated man at the company during the last 
fifteen years of Ford’s life. Upon assuming the presidency of the company in 
1945, Henry Ford IP's first act was to fire Bennett.” 

None of the individuals closest to Henry Ford during his career as an anti- 
semitic publisher was inclined to exert a restraining influence on him. They 
either shared his views or they were more concerned about keeping their jobs. 
It was never part of company culture to oppose how its founder deployed its 
resources, not even in private. Compared to the millions Ford put into banks, 
rubber, railroads, ironworks, and other industrial projects, the $2 million he 
lost on the Independent and the Sapiro lawsuit hardly registered on the com- 
pany balance sheet. The purveying of antisemitic ideas, of course, was never 
meant to turn a profit. 

What Ford learned from the episode was how easy it was to sign his name 
to nonbinding agreements and statements of sentiment that did not reflect his 
inner convictions. In the early 1940s, he finally wrote the letter that Strauss 
asked him to produce a decade before, but he had already conclusively revealed 
himself. In 1938, on his seventy-fifth birthday, the German consuls of Cleve- 
land and Detroit came to his office and presented him with the Grand Service 
Cross of the Supreme Order of the German Eagle, the highest award that Hit- 
ler’s government could bestow on foreigners. The Grand Cross was more of a 


lifetime achievement award for Ford; it had not taken long for Hitler, the Nazis, 
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and antisemites in Europe and elsewhere to rationalize away the apology and 
resurrect The International Jewas a treasured resource. Much of Detroit joined 
Ford on July 30 for a celebration at the state fairgrounds, where 8,000 school- 
children sang “Happy Birthday,” and a more intimate crowd of 1,500 sat down 
to dinner at the Masonic Temple that night.” 

Protests from Jewish comedians and veterans’ groups over Ford’s accep- 
tance of Hitler’s medal went unanswered. The national mood was less confron- 
tational than a decade before. And antisemitism remained, for the most part, 
still just words on paper. The Anschluss, the German occupation of Austria 
and its vicious treatment of Vienna’s Jews in March 1938, had yet to register 
with Americans. Barely three months after the German consuls draped their 
red sash over Ford’s chest, the Nazis ordered the destruction of Jewish syna- 
gogues, businesses, and homes on November 9, 1938, an event thereafter known 
as Kristallnacht—the night of broken glass—touching off a wave of pogroms 
that resulted in the deaths of almost a hundred Jews and the incarceration of 
thousands more in concentration camps. American isolationism resurfaced as 
the Nazis consolidated power and gobbled up their neighbors in the late 1930s. At 
that time, no one seemed willing to go to war to protect European civilians, let 
alone imperiled Jews, from Hitler. After the war began, few were inclined to see 
the fate of the Jews under Nazi aggression as deserving special attention. Only 
after it was all over, when films of the liberation of the concentration camps 
were released and survivors began to tell their stories, did Americans begin to 
grasp the extent of the human carnage of Hitler’s war. 

Henry Ford attended a showing of one such film at the Ford plant on the 
River Rouge in late May 1945. We know nothing of his reaction to it. By then 
he had suffered a series of increasingly debilitating strokes—the first coming 
just weeks after his seventy-fifth birthday—and his mental competence was so 
much in doubt during the war that the government considered nationalizing 
the Ford Motor Company to get production contracts for motors and airplanes 
delivered on time. Only much later would his doctor describe his condition that 
year as “a pleasant vegetable.” By late September 1945, the Ford women—Clara 
and Eleanor, Edsel’s widow—prevailed on the old man to step down at last. 
After his grandson replaced him as company president, Henry Sr. had little to 
do but go for daily rides with his chauffeur and walk in Fair Lane’s gardens with 
Clara. In the waning years of his life, Ford took evident pleasure in recognizing 


friends on these outings; some days, however, he seemed not to know anyone.” 
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On April 7, 1947, spring rains caused the River Rouge to flood, wiping out the 
generator that supplied electricity to Fair Lane. Ford spent the day inspecting 
the damage around Dearborn, surprisingly alert and cracking jokes. By early 
evening, power was restored, but only for a while; the Fords spent a few hours 
listening to the radio before retiring to their bedroom in darkness around 
9 p.m. Two hours later, Henry awoke, complaining of a headache, and Clara 
asked for the doctor to be called. While they waited, she cradled her husband 
and offered him water, but Ford died before the doctor could attend him. The 
cause was a massive cerebral hemorrhage that was probably set in motion by 
the simple act of bending over to untie his shoes.*4 

The Sapiro case did not materially affect the course of Ford’s life. Ford was 
never obliged to demonstrate repentance in any meaningful way, his acceptance 
of the Grand Eagle from the Third Reich poked a thumb in the eye of anyone 
who had taken his apology seriously, and he continued to use company staff and 
resources as a dodge. After 1927, he simply went underground with his antise- 
mitic views, quietly supporting platforms of other public intolerants. William 
Cameron staged a weekly radio show in the 1930s that essentially continued his 
work for the Independent. Ford money also subsidized the radio programs of 
Father Charles Coughlin, an antisemitic Detroit priest who built a large fol- 
lowing later in the decade. Ford’s friendship with Charles Lindbergh, as Max 
Wallace has documented, was based on their common antipathy toward Jews 
and their shared admiration for Germany’s authoritarian state. More recently, 
historians have begun to debate whether Ford permitted Hitler to nationalize 
his Berlin plant for the production of munitions—a war crime by any defini- 
tion—based on newly discovered evidence in the National Archives.” Whatever 
Ford meant by putting his name on Marshall’s statement in 1927, his subsequent 


actions raise serious doubts about his intentions, his sincerity, and his probity. 


Sapiro’s life changed the most as a result of his encounter with Ford and Mar- 
shall, and not for the better. In 1928, he and his family relocated to Scarsdale, 
New York, where they lived in a large suburban home with three maids, a but- 
ler, and a nurse. Sapiro aimed to start his career “with a clean slate,” as he told 
Lewis Strauss in July 1927, with nothing but his dignity and his good name as 
collateral.” That tableau of domestic bliss belied a continuing, and troublesome, 
propensity for encountering professional difficulty. 
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The settlement of the Ford suit marked a turning point in Sapiro’s career. 
His identity as the man who successfully sued Henry Ford followed him wher- 
ever he went. Shortly after he arrived in New York, he petitioned the state bar 
association for admission to practice as an attorney in good standing. The 
state’s Committee on Character and Fitness thought otherwise. Ignoring the 
Independent’s retraction, the committee chair contacted the Ford organization 
as part of its investigation into Sapiro’s application. Despite the terms of the 
settlement, “we cannot regard such a termination as a complete refutation of 
the charges that were made against Mr. Sapiro.” The committee suspected the 
case was settled to avoid controversy with the “Jewish race” rather than “because 
of Mr. Sapiro’s innocence.” Mercifully, the Ford organization did not put the 
Independent staff in touch with the bar committee, and Sapiro obtained his 
New York law license with no other apparent difficulty.” But the letter made it 
clear that Sapiro would not be able to shake off the lawsuit—and the Indepen- 
dent’s libels—as if they had never happened. The fact that Ford had apologized 
for group libel, in some minds, did not clear Sapiro of the taint of misconduct. 

The most important thing that Sapiro associated with the case seemed indel- 
ibly tarnished in his mind. His career as a promoter of farmers’ cooperatives, 
which was on the wane at the time he filed suit, came to a slow and unher- 
alded end, at least in the United States. He remained an active consultant to 
the movement in Canada, where a more radical offshoot attempted to enforce 
compulsory pooling in the wheat industry. After the stock market crashed in 
1929, accusations of profiteering proliferated in such essential commodities as 
milk and bread during the first years of the Depression, and Sapiro was called 
on to advise state and federal officials and agencies struggling to reconcile long- 
standing deference to free markets with pressing public need.* 

Sapiro also broadened his New York law practice beyond agriculture. The 
eastern urban setting set him on a quest for new causes to promote. Con- 
vinced that individual operators of all kinds were increasingly disadvantaged 
in an intensely competitive marketplace, he served as legal counsel to labor 
and trade groups. After establishing a law office on William Street in lower 
Manhattan, he organized associations of taxicab drivers, dry-cleaners, milk- 
men, motion-picture exhibitors, and a variety of similar clients in major cities, 
simultaneously or in quick succession, in a pattern that would characterize the 
rest of his career.” Sapiro never found an industry that offered him the sort of 
wide-ranging influence, visibility, and authority that he had enjoyed during 
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his career in cooperative marketing. Instead, his efforts to establish himself as 
a leader in modern urban industrial and trade organizations would compro- 
mise him professionally. 

For example, Sapiro maintained contacts and clients in Chicago, where he 
found excellent opportunities for organizing small-scale businesses, trades, 
and workers. Law enforcement in that city, overwhelmed with organized crime 
and corruption, cracked down against efforts to set prices and wages regard- 
less of who was orchestrating them. The purge swept legitimate profession- 
als such as Sapiro, University of Chicago economist Benjamin Squires, and 
Chicago alderman Oscar Nelson together with gangsters Al Capone and 
Murray Humphries in a 1933 indictment with seventeen other codefendants. 
The charge was conspiring to restrain trade in the cleaning and dyeing, laun- 
dry, carbonated-beverage, and linen-supply industries. The trial was the longest 
and most expensive criminal proceeding in Cook County history. One scholar 
of the rackets trial has explained it as an anachronistic attempt to criminalize 
forms of economic organization that the New Deal had recently legitimated. 
Aware of the damage that would follow a conviction, Sapiro fiercely but unsuc- 
cessfully resisted extradition. For four long months, the Chicago newspapers 
linked him to gangsters and racketeering. Sapiro eloquently defended himself, 
again outperforming opposing counsel on the witness stand; all the defendants 
were acquitted. But the prosecution stained his name. 

A more substantial blow came on the heels of that acquittal. In July 1934, 
Sapiro was indicted in New York on charges of jury tampering. The issue was 
whether Sapiro had committed professional misconduct in a 1933 criminal mail 
fraud case, in which he advised defense counsel on jury selection. The defen- 
dant, Murray Harwood, heard that “professional jurors” often sat on federal 
cases, and he urged his trial counsel, Charles L. Kahn, to investigate the back- 
grounds of the jurors chosen for his case. Kahn consulted Sapiro, who agreed 
that such inquiries could be made by someone who would not identify himself 
or his business and who would avoid all direct contact with jurors. For this 
delicate work, Sapiro recommended Sam Roth, a trusted business associate. 

Roth made inquiries on Kahn’s behalf and found that the circumstances of 
three of the jurors raised questions about their prior jury service. By this time, 
however, the trial was well under way. Sapiro believed that the information 
Roth gathered was relevant to the trial regardless of the stage at which it was 
brought to light, as it showed that jurors had lied during voir dire examinations, 
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and just as in his own case against Ford, they could supply grounds for a mis- 
trial. Kahn disagreed and suppressed the information. Two weeks later, when 
the judge in the mail-fraud case announced in court that one of the jurors 
had reported being approached by a defense representative, neither Kahn nor 
Sapiro associated the event with Roth’s inquiry. Harwood was convicted and 
sentenced to four years in prison. Letters he wrote from prison denouncing 
Sapiro and Kahn provided grounds for prosecuting both for jury tampering. 
Harwood’s cooperation helped the prosecution of Kahn but did not secure 
Sapiro’s conviction.” 

Feeling betrayed and discredited by the New York courts and forced into 
bankruptcy by his legal problems, Sapiro returned to California with his family 
in 1935. The Sapiros settled in Pasadena, just outside Los Angeles, but Sapiro could 
not escape his troubles. Judge John Knox and the New York state bar authori- 
ties decided that his conduct in the Harwood case required disciplinary action. 
An assistant U.S. attorney brought disbarment proceedings against Sapiro in 
early 1936, with Knox presiding. In the midst of the court’s fact-finding, Sapiro 
requested several delays to travel to California after his wife was hospitalized. 


2» 


Doctors described her condition as “‘not serious,” but the true nature of her 
illness quickly became apparent. Five months later Janet Sapiro died of breast 
cancer at the age of forty-one.” 

Judge Knox handed down his decision disbarring Sapiro from practice 
in the federal courts of New York in 1937. Meanwhile, Sapiro threw himself 
into the internecine struggles wracking San Francisco’s maritime unions. His 
engagement with maritime labor brought him into contact with the charismatic 
Australian-born labor leader Harry Bridges, an alleged communist, and led 
Sapiro to aid the Immigration and Naturalization Service (INS) in its efforts 
to deport Bridges in the late 1930s. Beginning in 1934, when maritime workers 
paralyzed the port of San Francisco and inspired workers throughout the city 
to join them in a general strike, Californians feared the militancy of waterfront 
labor activists. As workers struggled to use their collective power to improve 
conditions in dangerous occupations, businessmen’s and citizens’ groups decried 
the workers’ actions as detrimental to California and its economy. During the 
Depression, public resentment toward the maritime unions increased, and 
their activities were branded as anarchistic and un-American. Groups like the 
American Legion waged a vigorous campaign to goad the Department of Labor 


into investigating the influence of communism in the maritime unions. Aided 
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by local police and some fervent antiradicals, the INS began, first warily and 
then with increasing zeal, to try to build a case sufficient to deport Bridges and 
other foreign-born organizers active on the Pacific Coast.” 

Sapiro viewed Bridges’s leadership of the labor movement with increas- 
ing dismay. Bridges was the more established organizer. Still, Sapiro attained 
a prominent position in the maritime struggle by representing and advising 
a number of the major maritime unions, including the Sailors’ Union of the 
Pacific, and serving as defense attorney to the Modesto boys, a group of seamen 
charged with possession of dynamite and intent to destroy property belonging 
to Standard Oil during a 1935 tanker strike. Sapiro appreciated Bridges’s genius, 
admired his accomplishments as a labor leader, and bailed him out of difficult 
situations. In December 1936, Bridges hit a young cyclist who darted in front of 
his auto and was jailed on charges of involuntary manslaughter. In short order, 
Sapiro secured his release, got the charges dropped, and urged the International 
Longshoremen’s Association to protest Bridges’s treatment.” 

Certainly Bridges, who emerged as a leader in the 1934 strike, commanded 
broad allegiance among seamen, a power he then sought to use to unite the 
maritime unions under his authority. He warned workers against following 
anyone who did not rise from the rank and file. Bridges was also a political 
radical. Publicly, he denied being a member of the Communist Party, but he 
secretly belonged to the national central committee of the Communist Party 
in the United States. Bridges’s covert communism and dismissive attitude 
toward other labor leaders eventually alienated Sapiro. 

After one particularly unpleasant encounter with Bridges in 1937, Sapiro 
offered his assistance to the INS. That November, Sapiro gave a deposition detail- 
ing his knowledge of Bridges’s union and communist activities. He described 
Bridges as an opportunist and egotist whose personal ambition and private 
aims portended disaster for the maritime unions. What he objected to was 
not Bridges’s communism, Sapiro said. He respected an honest revolutionary. 
Bridges was dangerous to the labor movement because he was committed to 
the cause of communism while pretending to espouse and advance the cause 
of American workers. Sapiro helped the INS identify others who might testify 
against Bridges and encouraged agents to call on him for help. In addition to 
testifying against Bridges in his 1939 deportation hearing, Sapiro continued to 
oppose Bridges and to check the spread of the Congress of Industrial Orga- 


nizations, of which Bridges was the western regional director. But Sapiro’s 
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word, even against a known communist, was undermined by his past record. 
The government lost its deportation case against Bridges; moreover, James M. 
Landis, the federal trial examiner, pronounced his testimony not credible, cit- 
ing Sapiro’s federal disbarment. 

The end of Sapiro’s work in the maritime labor movement also marked the 
end of his career as a lawyer in public service. For the following two decades, he 
practiced law quietly, occasionally providing free legal services to distinguished 
friends, including John Barrymore and Igor Stravinsky. In his last years, Sapiro 
suffered horribly from arthritis. The disease so crippled his hands that he could 
write only with an enormous pencil. After a short second marriage in the mid- 
1950s ended in divorce, he died at the age of seventy-five on November 23, 1959. 
His will specified that his body be donated to the University of California—Los 
Angeles medical center for arthritis research, which disappointed competing 
schools. What was left of his grand household—an art collection, extensive 
library, elegant furniture, antiques—was sold at auction. His obituaries paired 
mention of the fact that he was the man who sued Henry Ford for $1 million 
with the sadder note of his fall from professional grace.” 

No funeral was held for Aaron Sapiro. He told his son Stanley that if one 
were held, he would return and haunt him for the rest of his days. That did 
not stop friends from remembering him. Nathan Straus published a letter in 
the New York Times: “That he ended his life in obscurity should not dim the 
memory of his outstanding services to our country in former days.” Lewis 
Strauss, probably Sapiro’s closest friend during the Ford matter, wrote mov- 
ingly of their personal relationship, their professional collaborations, and “the 
most piercing eyes I ever saw.” He acknowledged what few were willing to say: 
the Ford case made Sapiro “a marked man. ... Some of his friends while will- 
ing to concede that his suit had brought the fortunate end to an unsavory and 
dangerous period in social relationships nevertheless did not want to associ- 
ate with him publicly.” Strauss conceded that Sapiro “had never succeeded in 
reestablishing himself” after the Ford case, but he concluded on an optimistic 


note: “History, I am sure, will in time give him his due.”® 


CONCLUSION 


We cannot know what the Sapiro v. Ford jurors would have decided had the op- 
portunity to deliberate come to them. Yet we can speculate: what might have 
happened had the suit run its course? A jury verdict and damage award in Sapiro’s 
favor might have been personally gratifying, but they would have further alien- 
ated Sapiro from Marshall and the Jewish civil rights establishment and perhaps 
divided Jews at a time when they could not afford it. How would people have 
reacted to a large damage award? Would Sapiro’s reputation have suffered, as 
Marshall and others suggested, if he appeared to be profiting from Ford’s libels 
against all Jews? Or had he been sufficiently brutalized during the trial that the 
public would believe he deserved compensation from Ford? His public image 
aside, the money would have helped Sapiro regain his footing professionally. 
Whatever else may be said about him, he deserved better than he got. 

The jurors’ post-mistrial interviews indicate that they retained a healthy 
skepticism toward Ford and the allegations against Sapiro. They recognized 
that Sapiro had made mistakes and that the cooperative movement was flawed, 
but they did not believe that a conspiracy was responsible for the misfortunes 
of farmers. The jurors were neither impressed with nor intimidated by Ford’s 
wealth, and their judgment reflected the attitude of the country generally. 
Ford had been unable to convert his money into political power. Brandishing 
antisemitism as a weapon improved neither his prospects nor his image. The 
Sapiro case should have ended his public career. The theatrical gesture of the 
apology made him look momentarily ridiculous, but it bought him viability. 
It also helped that Ford’s antisemitism was exceptionally broad and extreme, 
and it was easy for him to apologize for those excesses. Antisemitism contin- 
ued to flourish in American society in myriad tacit ways after the Sapiro case, 
remaining an acceptable, respectable prejudice as long as adherents didn’t shout 
it from the rooftops.’ 

The amazing thing about the Sapiro case is that it provides a prolonged 


demonstration of the ease with which Ford drew people into his gravitational 
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pull—and how long he kept them there. With the benefit of hindsight, present- 
day Americans can recognize that Ford’s amende honorable was not so honest 
or sincere after all. He manipulated the legal process and everyone involved 
to evade responsibility for an ugly situation that he, more than anyone else, 
created. He did not, however, get away clean. His historical reputation was 
tarnished and remains so, especially compared to contemporaries who were 
just as antisemitic as he: Thomas Edison, Charles Lindbergh, George Bernard 
Shaw, and most politicians of the day. The Sapiro lawsuit was only the most 
public manifestation of Ford’s lifelong demonization of and perseveration 
over Jews. But it was only a momentary engagement; once the moment had 
passed, it lost its appeal for him, and he tossed it aside with little care, nearly 
as if it had never happened. Marshall, who should have known better than 
anyone to keep a safe distance from Ford’s magnetism, neatly enabled this 
outcome.” 

Largely forgotten were the heroism and bravery Sapiro displayed in con- 
fronting a national bully. He saw the fight through to the end, despite what it 
cost him; more than anyone else involved, he put his faith in law and got the 
least in return. The case nearly bankrupted him. The apology did not mention 
his name, nor did it grant Sapiro the satisfaction of a direct vindication. The 
Independent apologized to Sapiro and published a mealy-mouthed retraction 
in July 1927, but many fewer people were paying attention after the thunder- 
clap of Ford’s apology died away. Sapiro was too experienced and learned an 
attorney to expect a lawsuit to provide healing; he knew better than to believe 
he would be made whole. He did harbor the belief that in having the law on 
his side he would find satisfaction, if not justice. Even if the trial did not erase 
antisemitism from American society, Sapiro believed it was important for 
Jews to defend themselves in public and take their chances on the good sense 
of their fellow Americans. From everything he said and wrote after the case, 
it appears he was content with what he had achieved. Family members say he 
never discussed the case, but not because he was bitter. Toward the end of his 
life, he joked that the only car he enjoyed riding in was his son’s Thunderbird.? 

Marshall had his priorities in handling the case, as we now know. He viewed 
the Protocols as a continuing danger to the future of the Jewish people, because 
discrediting the book in 1921 had failed to stop its dissemination. The Inter- 
national Jew only amplified that danger. The continuing accessibility of the 
Protocols and The International Jew on the Internet today feeds the apparently 
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widespread psychological demand for ideological certainty in uncertain times 
and maintains their literary authority despite their repeated repudiation. The 
Protocols—and Ford’s endorsement of them—have validated every fear that 
Marshall expressed about them.‘ The irony is that, despite Marshall’s perspicac- 
ity, his efforts to destroy The International Jew came to nothing. Ford’s promise 
to do all he could to revoke permission for publishers to continue printing the 
book proved empty. Marshall’s death in 1929 ended serious efforts by the Ford 
Motor Company to make good on Ford’s promise, which, unsecured by law, 
he and his lawyers thereafter disregarded. 

In a sense, Marshall wrote the apology to establish a permanent place for 
immigrant Jews in America’s industrial future. In his view, Sapiro did not rep- 
resent that future, nor would he ever lead the battles that Jews would have to 
fight over immigration reform, better employment, access to higher education, 
and other measures of economic mobility that were closed not by dint of law 
but by social practice and prejudice. What Sapiro represented—the corporate 
organization of American agriculture—meant less to Marshall, was less valuable 
to future of the Jewish people in America, than what Henry Ford represented 
and had to offer. The future for Jews, as Marshall saw it, was Ford’s future. As 
odious as Ford was, Jews needed him. They didn’t need agriculture. History 
was on Ford’s side. 

Ford managed to take the powerful farmers’ movement and make its suc- 
cess a story about who Jews were and the legitimacy of their participation in 
public policy, agriculture, and public life. By reframing the account of the 
cooperative movement so thoroughly and enlisting Marshall in that process, 
Ford succeeded not in discrediting the cooperative movement, but in margin- 
alizing Aaron Sapiro. 

The case’s resolution outside the arena of formal law prevented it from clari- 
fying the confusion it generated over group and individual libel. Newspapers 
trumpeted the news when Judge Raymond prevented Sapiro from including 
claims on behalf of Jews generally in his lawsuit. Yet later, when the apology 
made headlines, the irony that the apology recognized the grievances of Jews in 
general and ignored the harms done to Sapiro individually apparently escaped 
everyone’s notice. Sapiro took one for the team, but only the team got the atone- 
ment. Moreover, having gotten the nation’s foremost purveyor of group libel 
to recognize his offense—and repent—gave Marshall a potent weapon of his 
own. Why did he do so little with it? Marshall did not use the apology to instill 
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group libel in American law or to expand protection of Jews from defamation. 
Instead, he confined its use to a focused, yet futile attempt to retrieve Ford’s 
antisemitic book from European publishers. Perhaps if Marshall had lived to 
witness the events that unfolded in Germany during the 1930s, he might have 
resolved to deploy that weapon in a different mode—if not directly in the 
courts, then maybe by pushing for statutory declarations along the lines of 
New Jersey’s 1935 pathbreaking hate-speech law.° 

Worried about the presence of the German North American Bund within 
the state and particularly the Bund’s establishment of camps for indoctrinat- 
ing children with Nazi propaganda, the New Jersey legislature prohibited the 
publication or circulation of propaganda inciting racial or religious hatred. 
Also barred were books, photographs, flags, or other symbols conveying such 
hatreds, as well as the use of the radio to broadcast speeches conveying pro- 
hibited messages. Anyone renting facilities to groups that broke the law was 
also guilty of a crime. The law declared that such materials interfered with the 
rights of citizens to “pursue and obtain safety and happiness and enjoy freedom 
of conscience in the matter of religious worship.” Like the earlier criminal libel 
laws that supplied Midwestern cities’ only recourse against Ford and the Inde- 
pendent, the New Jersey law’s justification lay in the state’s interest in preserv- 
ing the public safety and public peace. And as in those earlier cases, the New 
Jersey courts refused to countenance so great an intrusion into free speech in 
the absence of actual violence, overturning the law in 1941.° 

World War II changed the stakes for group libel in American law. The war, 
the widespread suffering of so many people, and the systematic mass murder 
of the Final Solution made Americans aware of the uses to which extrem- 
ists could put group labels, group identity, and group consciousness. This 
was particularly the case for Jews, but the war also opened the floodgates for 
racial equality for African Americans. Tensions over housing and integration 
exploded into race riots in the Chicago area in 1951, and when the U.S. Supreme 
Court upheld Illinois’s criminal libel law the following year in the Beauharnais 
case, it took judicial notice of the violence. The state was justified in banning 
the circulation of advertisements encouraging landlords not to rent to Afri- 
can Americans, the Court concluded, because the offensive language of the ad 
could easily instigate more riots: “If persuasion and the need to prevent the 


white race from becoming mongrelized by the negro will not unite us,” the 
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leaflet read, “then the aggressions . . . rapes, robberies, knives, guns and mari- 
juana of the negro, surely will.”’ 

The Supreme Court’s recognition of group libel in 1952 marked an impor- 
tant exception in its developing First Amendment jurisprudence. The Court 
deferred to state legislative determinations of what constituted harmful speech, 
and it acknowledged that individual rights flowed from identification with a 
collective. Even more significant was the Court’s declaration that insults—mere 
words—hurt an individual’s economic rights. Here, group libel that interfered 
with access to housing was just as unconstitutional as a contractual agreement 
not to sell to black Americans.’ 

Just as the Supreme Court opened the door to group libel, civil rights groups 
decided not to walk through it. Fearing the possibility that group libel would be 
used against not just offensive speech but also unpopular groups, the American 
Jewish Committee, the NAACP, the American Civil Liberties Union (ACLU), 
the Anti-Defamation League, and other advocacy organizations abandoned 
group rights claims in favor of legal strategies that emphasized robust indi- 
vidual constitutional liberties for everyone. As a result, the civil rights move- 
ment, the feminist movement, and other social movements during the 1960s 
surrendered the nexus between group identity and economic rights established 
in Beauharnais. The leading American proponent of group libel theory during 
the 1940s, the law professor David Riesman, later changed his mind and threw 
his support to the ACLU when it defended the rights of neo-Nazis to march in 
Skokie, Illinois, in the late 1970s. The NAACP’s critical victories in the freedom- 
of-association cases—the right of people to join organizations without having 
their names revealed to state officials—did not empower the organization so 
much as protect individuals. The wave of college and university on-campus 
regulations during the 1990s barring offensive language directed at race, reli- 
gion, culture, sex, and sexual orientation might have resurrected the logic of 
group libel, but by then the American commitment to individual speech rights 
was firmly set. Courts struck down campus hate-speech codes after civil liber- 
tarians and political conservatives alike attacked them. Those who oppose any 
curbs on free speech as well as those who advocate for regulation in the inter- 
est of protecting group identity might consider etiquette a useful resource; it 
functions as a different, though no less potent, belief system for limiting speech 


than law.’ Etiquette cannot, however, substitute for law; it guides behavior but 
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cannot constrain it. Those wishing to use speech to cause purposeful offense 
are those members of society least interested in self-regulation." 

In the twenty-first century, according to First Amendment scholars, the 
United States remains a remarkable exception in its dedication to preserving 
free-speech rights for citizens. European nations have criminalized speech 
denying the Holocaust and have jailed famous Holocaust deniers. In the United 
States, the Supreme Court has struck down state laws making the act of cross 
burning a crime, and the idea of criminalizing Holocaust denial is simply 
unthinkable. Just as repugnant would be the suggestion that the U.S. govern- 
ment prohibit the publication of images of the prophet Muhammad, but after 
cartoons of the Prophet appeared in a Danish newspaper in 2006, indignant 
Muslims demanded legal remedies and plotted to assassinate the cartoonist. 
Instead of extending the law of Holocaust denial to the desecration of Islam, 
however, Europeans have asserted free-speech claims in support of report- 
ers, illustrators, and publishers. It is not so much that the United States is the 
exception in a world willing to censor speech; rather, it may be that Holocaust 
denial is the exceptional subject when it comes to free speech.” 

Justice Louis Brandeis once memorably recommended that the answer 
to objectionable speech is more speech, but effective counterspeech does not 
always reach the original audience. Today, Internet booksellers offer dozens of 
editions of The International Jew, many under Henry Ford’s byline. Rare and 
difficult to find are a complete run of Pipp’s Weekly and James Martin Miller’s 
unflattering biography of Ford, both of which Ford bought up in large quan- 
tities and destroyed during the 1920s. In the Sapiro case and in many similar 
cases, hate speech has a long half-life. For everyone in the Sapiro case, except 
perhaps Ford, victory was elusive. Louis Marshall was not so naive as to believe 
that Ford had truly repented. By substituting his own authority for law, how- 


ever, he permitted Ford to evade a more lasting judgment. 
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